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Introduction

It was 0240 hours on September 8, 2001 in the Halifax Regional Municipality. Thedrinking
establishments were now closed and the patrons were on their way to their other chosen
destinations. Members of the Halifax Regional Police Force, including Constable David
Boon, werealso onroutine patrol of thecity’ sstreets. Travelling south on Barrington Street,
the Constable saw a group of young men engaged in a scuffle near the corner of Duke and
Barrington Streets. Heintervened and, after an investigation, determined that the accused,
Kevin Smith, during the altercation had bitten the complainant, Sean Fahie, and caused him
bodily harm. Asaresult, the police charged the accused with the offence of assault causing
bodily harm.

Evidence

(@ forthe Crown

The complainant, Sean Fahie, now an unemployed student weighed two hundred and thirty
pounds and was six feet seven inches tall. At the time in issue he was employed as a
doorman by alocal drinking establishment. He also played varsity football. Earlier in the
evening, accompanied by afriend, he went to hisworkplace to collect hispay check. They
lingered around for about twenty minutesand | eft after consuming someal coholic beverages.

They walked west on the south side of Duke Street and when they arrived at Barrington
Street, turned left at the corner of Barrington and Duke Streets and proceeded south on the
east side of Barrington Street. Near the corner by the CIBC Building and asthe complainant
wastalking to hisfriend, the accused, atotal stranger, without any warning or provocation,
punched himinthefaceontheleftjaw. The complainant responded by striking the accused
in the forehead and the accused fell toward him holding onto his shirt and tearing it.
Additionally, ashefell toward him, the accused somehow bit the complainant’ sright middle
finger and they both fell onto the pavement with the accused ontop. When on the pavement
the accused bit the complainant’ s right inner thigh and tore a piece out of it.

Despite his kicking at the accused to get him to release his bite hold, the complainant was
unable to do so. It was only after the forceful intervention of the police who pulled the
accused off the complainant the fighting stopped. However, both parties required medical
attention as the accused was bl eeding from a head wound and the complainant’s finger and
legwerebleeding profusely. Atthehospital, the medical diagnosiswasthat the complai nant
sustained abrasions, alaceration on hisfinger and abite mark on hisright medial thigh. The
finger wasirrigated and sutured and the medical opinion wasthat the complainant’ sinjuries
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were consistent with bite injuries that required a significant amount of force to break the
skin. The biteto hisleg left ahuge scar and, as aresult of these injuries, the complainant
was incapacitated for six to seven months and was unable to play football for one season.

(b) for the accused

The accused, a bouncer but now a bartender, was five feet ten inchestall and weighed two
hundred and thirty pounds. He was twenty-four years old and was studying aviation
technology at the community college. Accompanied by afriend, he was walking south on
the east side of Barrington Street when they observed, about ablock’ s distance, agroup of
men, who were strangers, approaching them. Thisgroup was screaming andyelling and also
shouting obscenities at them. When they were face to face with this group the complainant,
without any underlying cause pushed the accused and struck him in the head.

The complainant repeatedly struck the accused in the head and the effect of these blows
caused the accused to loose memory of the ensuing events. The accused, however, recalled
biting the complainant because that was the only way he could get the complainant to stop
hitting himinthehead. Additionally, herecollected that he went to the hospital but received
no medical attention as he left because he did not want to be there.

| ssue

Thetheory of the defencewasthat the complainant, without any reason, attacked theaccused
who was compelled to defend himself from an unprovoked physical attack. Theaccused was
thereforerelying on the defence of self-defence asoutlined in the Criminal Code, ss. 34 and
37.

On the other hand the Crown’s theory was that the accused was the aggressor who had,
without reason, sucker-punched the complainant. Additionally, the disinterested police's
testimony and observations contradicted not only the locus of the event but al so the conduct
of the accused as described by the accused. Further, the accused admitted to biting the
complainant in a context that did not establish any minim of self-defence.

Consequently, apart from the issue of credibility, the inquiry is whether the accused has
established, on the evidence adduced, the defence of self-defence pursuant to the Criminal
Code ss. 34 and 37.

Relevant Legidlation
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[10] The applicable sections of the Criminal Code, are:

[11]

34. (1) Every one who is unlawfully assaulted without having provoked the assault is
justified in repelling force by force if the force he usesis not intended to cause
death or grievous bodily harm and is no more than is necessary to enable him to
defend himself.

(2) Every onewho isunlawfully assaulted and who causes death or grievous bodily
harm in repelling the assault isjustified if:

(a) he causes it under reasonable apprehension of death or grievous bodily
harm from the violence with which the assault was originally made or
with which the assailant pursues his purposes, and

(b) he believes, on reasonable grounds, that he cannot otherwise preserve
himself from death or grievous bodily harm.

37. (1) Every one is judtified in using force to defend himself or any one under his
protection from assault, if he uses no moreforce than is necessary to prevent the
assault or the repetition of it.

(2) Nothingin thissection shall be deemed to justify the wilful infliction of any hurt
or mischief that is excessive, having regard to the nature of the assault that the
force used was intended to prevent.

Finding of Facts

Except for the police, the credibility of the other witnesses was a preponderant concern.
However, | bore in mind the sage advise of O'Halloran J.A. in Farynav. Chorny [1952] 2
D.L.R.354 (B.C.C.A.) at p. 357:

The credibility of interested witnesses, particularly in cases of conflict of
evidence, cannot be gauged solely by the test of whether the personal
demeanour of the particular witness carried conviction of thetruth. Thetest
must reasonably subject his story to an examination of its consistency with
the probabilitiesthat surround the currently existing conditions. Inshort, the
real test of the truth of the story of a witness in such a case must be its
harmony with the preponderance of the probabilities which a practical and
informed person would readily recognize as reasonable in that place and in
those conditions.

[12] Atthe outset | should say it was difficult to determine objectively why the fight started or
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who was the aggressor. The witnesses' testimonies were ambivalent with both parties
cloaking their evidencein mantlesof innocence and each side emphatically claiming that the
other was the aggressor. However, as | observed them as they testified | formed the
impression that concerning the commencement of the fight each side’ s story had elements
of probabilities which a practical and informed person, in the circumstances presented,
would readily recognize as reasonable.

Thus, what | collected bit by bit from the conflicting evidence and from my observationsand
impressionsof that evidence, wasthat | had before me two athletically well built young men
who at the time in question were feeling the effect of having consumed alcohol. From the
evidence, it wasreasonableto conclude and | do conclude, that the effect of the consumption
of alcohol made them both felt ebullient, foolhardy and presumptuous.

| accept and find that each group approached the other on Barrington Street and met near
the corner of Barrington and Duke Streets on the east side of Barrington Street near the
CIBC Building. Further, because, in my view, it is consistent with the probabilities that
surrounded the exi sting conditions, giving the effects of the consumption of alcohol asl have
found, | accept the evidence that the complainant was loud and contentious and that he
uttered words that were tantamount to a challenge to the accused to participatein aphysical
contest.

Itisalso significant that it was only the accused and the complai nant who engaged in afight.
Accordingly, ontheevidencethat | accept, it isreasonableto infer and find that the accused
accepted the challenge of the complainant, however foolhardy it might have been. Itisalso
rational to conclude from the evidence, as it isin harmony with the preponderance of the
probabilitiesthat apractical and informed personwould readily recognize asreasonabl e, that
given the background of the accused and the complainant, each wasaprotagonist in hisown
right and each was not going to retreat from atest of strength and will. After all the accused
had experience as a bouncer, weighed two hundred and thirty pounds and was five feet ten
inchestall. The complainant was six feet seven inchestall, weighed two hundred and thirty
pounds, played varsity football and also had some experience as a bouncer.

Additionally, I find that it was eventful that the accused testified that he was going to cross
the street to the other side in the face of the challenge and to avoid the complainant but, for
unexpressed reasons, changed his mind. Thus, again it is rational to conclude, asitisin
harmony with the preponderance of the probabilities that a practical and informed person
would readily recognize as reasonabl e in that place and in those conditions that the accused
was prepared to accept the complainant’s challenge to engage in a physical contest. My
impressionsof the accused as hetestified wasthat hewasevasive, hesitant and unresponsive
to questions. The complainant also did not impress me as being forthright in his responses.
Accordingly, | do not find and do not accept that what occurred was a sneak attack by the
accused on the complainant or vice versa. In short, | conclude and find, on the evidence that
| accept and my impressions of the witnesses asthey testified, that both men were prepared
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to and did implicitly agree to engage in a physical contest which however did not go as
anticipated or expected.

| think that the fight got out of control. | accept and find that during the atercation, the
accused bit the complainant’ sright middlefinger tearing it and causing it to bleed profusely.
Additionally, whenthey fell to the pavement, till fighting, | accept and find that the accused
bit the complainant’ s right inner thigh and toreit.

Analysis

By virtue of the Criminal Code, s.34(1) the accused would bejustified inusing forcetorepel
an unprovoked and unlawful assault. Further, the accused must not have intended to cause
grievous bodily harm to the complainant and he must have used no more force than, in the
circumstances, was necessary to protect himself. Consequently, the first question is: Was
the application of force to the person of the accused by the complainant unprovoked and
unlawful? Thus, it seemsto me that in order to establish the factual underpinning of the
accused defence under s.34(1), | must also consider his conduct, as | have found.

First, however, theword “provocation” pursuant to the Criminal Code, s.36, “includes, for
the purposes of sections 34 and 35, provocation by blows, words or gestures’. Second, the
term “bodily harm” in accordance with Criminal Code, s.2, “means any hurt or injury to a
person that interferes with the health or comfort of the person and that is more than merely
transient or trifling in nature”. However, the term "grievous bodily harm™ is not defined.
Nonetheless, in R. v. Bottrell (1981), 60 C.C.C.(2d) 211 (B.C.C.A.), at p. 217, Anderson
J.A., for the purposes of s. 25(3), defined theterm "grievous bodily harm” as"causing ahurt
or pain”.

Consequently, in assessing the accused conduct in order to determine the applicability of
s.34(1), | considered, along with my other impressions of the witnesses asthey testified, the
following:

(@ the accused was in a “good mood’ and feeling the effects of the
consumption of alcohol;

(b) thecomplainant challenged himwith thewords: “Hey, wantto go?’ and,
“Want a piece of me?” He considered walking away and avoiding the
complainant but for unexplained reasons changed his mind;

(c) the accused decided to confront the complainant and to accept his
challenge.

Thus, on the evidence that | accept, | find that by a reasonable inference the accused by his



[21]

[22]

[23]

[24]

Page 7

considered conduct assented to the complainant’s invitation to fight and, as aresult, the
parties were ad idem.

On the evidence that | accept, | can reasonablely infer, and | do, that he knew that the
complainant wanted to fight him on no rational basis. Likewise, on the evidence, ignoring
the complainant would not have been difficult. Therefore, | think that a reasonable person
in the accused position and in those circumstances reasonably would have perceived that,
by hisoverall conduct, hewould be giving someimpetusto thefool hardy and presumptuous
attitude and desires of the complainant.

Consequently, | think that his considered conduct could be viewed and be interpreted as his
intention to invite an assault upon himself by the complainant. | find, that given hisobserved
belligerent state of the complainant, the accused's action in accosting the complainant, inthe
circumstances, was intentional and foolhardy. He was aware that the complainant wanted
to fight and he could have avoided it. Accordingly, on the evidence, | do find, by
reasonabl e inference, that the accused was prepared to accept the complainant’ s challenge.
| therefore conclude that a reasonable person, in his position and in those circumstances,
reasonably would have perceived that any gesture, however innocuous, would be construed
to be a provocation by the complainant within the meaning of the Criminal Code, s.36 .

Therefore, 1 think that, on balance, it is reasonable to conclude that the push by the
complainant was anticipated by the accused. It was the prelude to a fight. They then
commenced to trade blows. The complainant struck him in the forehead and he struck the
complainant in the jaw. He also bit the complainant’s finger. When the facts and the true
Situation are examined, it seems to me that the accused subjective belief that the action of
the complainant presented to him an imminent danger of grievous bodily harm and that his
counter action was necessary to protect himself, objectively, given hisown conduct, in my
view, was not reasonable. He was struck repeatedly in the head and they fell to the
pavement with him on top. While on the ground, he bit the inner thigh of the complainant.
Consequently, in my opinion, theincidents of the assault, in these circumstances, would not
have occurred without the accused "having provoked" them by his conduct. See, for
example, R. v. Nelson, (1992) 71 C.C.C. (3d) 449 (Ont. C.A.). Asaresult, itismy opinion,
on the analysis that | have made, the accused cannot avail himself to the protection of the
Criminal Code s.34(1).

Having found that the accused cannot avail himself to the protection of the Criminal Code,
s.34(1) because he* provoked” the assault on himself, he may, however, at first blush, avail
himself to the protection of the Criminal Code, s.34(2). But aswas put by Lamer C.J., in
R. v. Petel [1994] 1 S.C.R. 3,[1994] S.C.J. No. 1, at paras. 19 and 20:

19 It can be seen from the wording of s. 34(2) of the Code that there are three
constituent el ementsof self-defence, whenasherethevictimhasdied: (1) the



Page 8

existence of an unlawful assault; (2) areasonable apprehension of arisk of
death or grievous bodily harm; and (3) a reasonable belief that it is not
possible to preserve oneself from harm except by killing the adversary.

20 Inall three casesthe jury must seek to determine how the accused perceived
therelevant facts and whether that perception wasreasonable. Accordingly,
thisisan objective determination. With respect to thelast two elements, this
approach results from the language used in the Code and was confirmed by
this Court in Reilly v. The Queen, [1984] 2 S.C.R. 396, at p. 404:

The subsection can only afford protection to theaccused if he
apprehended death or grievous bodily harm from the assault
he was repelling and if he believed he could not preserve
himself from death or grievousbodily harm otherwisethan by
the force he used. Nonetheless, his apprehension must be a
reasonable one and his belief must be based upon reasonable
and probable grounds. The subsection requires that the jury
consider, and be guided by, what they decide on the evidence
was the accused’ s appreciation of the situation and his belief
as to the reaction it required, as long as there exists an
objectively verifiable basis for his perception.

[25] Additionally, as| stated in R. v. Nickerson, [2002] N.S.J. No. 109, 2002 NSPC 4, at para.

[26]

17:

... the law requires me to ask myself not whether "the accused was
unlawfully assaulted" but rather whether "the accused reasonably
believed, in the circumstances, that he was being unlawfully
assaulted.” It ishisstate of mind that isrelevant. Therefore, here, did
he have a reasonable apprehension of any danger posed by the
complainant? And, if so, did he have areasonable belief that he could
not extricate himself otherwise than by injuring the complainant?

Here, ontheevidencethat | accept, | find that there wasno "objectively verifiable basis’ for
the accused's contention, that he had a reasonabl e apprehension that the complainant would
cause him "grievous bodily harm”. The testimony of the officer was clear that it was the
accused who was the aggressor intent on causing hurt to the complainant who was
attempting desperately to disengage. The accused referred to the blowsto hishead to support
his submission that hewas afraid of the complainant because of some continuing violent act
on the part of the complainant toward him. His explanation, however, was not that he
believed on reasonable grounds that he had to fight the complainant as it was not possible
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to preserve himself from harm otherwise and except by hurting the complainant, rather, he
testified that he bit the complainant in the leg because he was kneeing him in the head.
Nonetheless, on the evidence that | accept, it was the accused who continued to be violent
toward the complainant even when the police was attempting to separate them. Therefore,
onthe analysisthat | have made, in my opinion, he cannot avail himself to the protection of
the Criminal Code, s.34(2).

On the evidence and on my impression of the accused as hetestified, | think that because he
too was hurt in the affray he considered it abit unfair that he should now be held criminally
responsible for the complainant's injuries for something that was initiated by the
complainant. Consequently, | think that it was within this context that he claimed self
defence. Evenif | wereto accept that under the protection of the Criminal Code, s.37(1) he
was genuinely defending himself from the complainant’ s attack, he, however, pursuant to
the Criminal Code, s.37(2), cannot wilfully inflict any hurt that is excessive considering the
nature of the assault that he intended to repul se with the force that he used.

Here, however, in my view, on the testimony of the police, the accused was not repulsing
any attack on himself but was in fact persistently attacking the complainant and biting his
inner thigh. In short, the facts, as| have found, do not support the defence of self defence
and the evidence does not lend an air of reality to the submitted factual underpinnings for
meto apply the provisionsof the Criminal Code, ss.34 and 37, for the benefit of the accused.
Further, if as| have found that the fight was consensual, because there was serious hurt or
non-trivial bodily harm, consent is vitiated. R. v. Jobidon, [1991] 2 S.C.R.714, 66
C.C.C.(3d) 454.

On the evidence that | accept, | do not doubt that the complainant suffered bodily harm.
Accordingto Dr. David Petrie, theattending emergency physician, the complainant'shistory
was bites to his finger and inner thigh. On examination, the complainant’s injuries were
consistent with biteinjuriesthat required asignificant amount of forceto break the skin. He
had alaceration to hisfinger that had to beirrigated and sutured. In addition, he had a bite
mark on his right medial thigh that left a huge scar when healed. To allay his fears of
contracting hepatitis B or AIDSthey tested the complainant for these diseaseswith negative
results. The effect of these injuries was the complainant was incapacitated for six to seven
months and was unable to play football for one season.

Causation is a question of fact to be decided by the jury beyond a reasonable doubt.
Smithersv. The Queen (1977), 34 C.C.C. (2d) 427 (S.C.C.), affirming 24 C.C.C. (2d) 344.
However, it isa question of law as to whether there is any evidence to put the issue to the
jury in the first place. Here, in my view, the Crown has established beyond a reasonable
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doubt a casual relationship between the bites to the finger and thigh of the complainant, on
my findings of fact, and the lacerated finger and injury to the medial thigh sustained by the
complainant. In my opinion there waswell-grounded medical opinion asto the cause of the
complainant’sinjuries. The doctor's opinion was that they were consistent with biting asa
causative factor.

Conclusion

Consequently, on the analysis that | have made, | find and do not doubt that there is
sufficient evidence for meto conclude, beyond areasonabl e doubt, that the accused caused
bodily harmto the complainant. Ontheevidencethat | accept and ontheanalysisthat | have
made, the accused cannot avail himself to the self-defence protection of the Criminal Code,
ss.34 and 37, asasserted. Further, because the complainant suffered non-trivial bodily harm
consent is vitiated. Therefore, in my opinion, on the evidence that | accept and on the
analysisthat | have made, | conclude that the Crown has proved beyond areasonable doubt
the elements of the offence as charged. | therefore find the accused, Kevin Smith, guilty as
charged on the Information tried before me, and | will enter a conviction on the record.



