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[1]. On February 12, 2004, John Maclean, an employee with the Nova Scotia Department of
Transportation and Public Works ("the DTPW") wasinjured whileworking asamember of the Steel
Bridge Crew.

[2]. The Provinciad Department of Environment and Labour ("the DEL") conducted an
investigation that resulted in charges against the DTPW under the Occupational Health and Safety
Act ("OHSA".)

[3]. The DTPW and the DEL have agreed that certain items, which the DEL is intending to
introduce into evidence at the DTPW’s trial, were seized without warrant by the DEL from the
DTPW premises. It isthe seizure of theseitemsthat givesrise to the application by the DTPW for
standing to invoke a Charter right and seek a Charter remedy.

[4]. The DTPW has indicated its wish to invoke section 8 of the Charter in relation to the
warrantless search and to assert that the viol ation of theserightsentitlesit to aremedy under section
24(2) of the Charter. Asstated inthe DTPW’ swritten brief:

The Applicant will be aleging that its rights as guaranteed by section 8 of the

Charter of Rights and Freedoms were infringed and seeking aremedy pursuant to s.

24 of the Charter.
[5]. TheDTPW hasalso indicated that if granted standing it will be challenging the
constitutionality of provisions of the OHSA. Although no formal notice has been given by the
DTPW, counsel for the DTPW advised at the hearing on the standing motion that a notice has been
drafted and will beforwarded to the Provincial Department of Justiceif agrant of standing is made.

[6]. A hearing on the standing application by the DTPW was conducted in the Provincial Court
at Sydney, Nova Scotia on February 10, 2006. Briefs with supporting authorities were filed in
advance. | am appreciative of the time and effort dedicated by both counsel to their written and oral

submissions on this challenging issue.
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[7]. TheDTPW’sapplication raisestheissue of whether agovernment department isentitled to
standing to invoke the Charter and seek relief under it. The DTPW’ sposition isthat as an accused,
the Department should be afforded the protections offered by theCharter to any accused. The
position of the DEL, which is prosecuting the DTPW, is that the DTPW as a governmental entity
isnot entitled to any Charter protection. The Charter, arguesthe DEL, isintended to operate as

ashield against government and cannot be invoked by government.

LEGAL ANALYSIS

[8]. TheDTPW reliesprincipally onthe Supreme Court of CanadadecisioninR. v. BigM Drug
Mart Limited, [ 1985] 1 SC.R. 295. Big M Drug Mart sought to argue that the Sunday observance
legislation under which it was charged was inconsistent with section 2(a) of the Charter and by
reason of section 52 of the Constitution Act, 1982, of no forceand effect. 1n addressing the standing

of a corporation to assert a Charter right, Dickson, C.J. held at paragraph 39 that:

Any accused, whether corporate or individual, may defend a criminal charge by
arguing that the law under which the charge is brought is constitutionally invalid.
[9]. Dickson, C.J. noted that section 52 of the Constitution Act, 1982 establishesthefundamental
principle of constitutional supremacy, stating at paragraph 38:

The undoubted corollary to be drawn from this principle is that no one can be
convicted of an offence under an unconstitutional law.

[10]. TheDTPW assertsthat thelanguagein Big M Drug Mart of "any accused" iswhat grounds
its entitlement to standing. It isthe DTPW’ sargument that its status as a Government Department
isnot what isrelevant: what mattersisthat it is an accused, obligated, by virtue of being charged,
to answer in court to chargesunder the OHSA. The DTPW saysit iscompelled before the courtsand
should therefore have recourse to the Charter as any other accused would, including corporations,

for the purpose of invoking section 8 Charter rights. The DTPW says that the Supreme Court of



Canada has expanded the scope of Charter accessfor corporations even sincethe BigM Drug Mart
decision, citing the case of Canadian Egg Marketing Agency v. Pineview Poultry Products Limited,
[1988] 3 SC.R. 157 in which acorporation, as adefendant, was permitted to invoke the Charter in
acivil proceeding instigated by the state pursuant to aregulatory scheme. Permitting a government
department facing charges under occupational health and safety legislation to have access to the
Charter is, saysthe DTPW, alegitimate further extension of standing, justified by the department

being an accused in a proceeding with penal consequences.

[11]. Thereisno issue of the DTPW’sliability for prosecution under the OHSA. Section 4(1) of
the OHSA provides that Her Majesty the Queen in right of the Province is bound by the Act.
Section 74(1) (@) of the Act provides that:

Any person who contravenes the Act or the regulations...is guilty of an offence and
liable on summary convictionto afine not exceeding two hundred and fifty thousand
dollars, or to aterm of imprisonment not exceeding two years, or to both afine and
imprisonment.

[12]. Section 75(1) empowersthe court to make an order with conditions, in addition to any other
punishment that may be imposed pursuant to the Act. Under section 77, an "officer, director,
manager or agent” of a corporation who directs, authorizes, assents to, acquiesces or participatesin

the commission of an offence pursuant to the Act is guilty of that offence.

[13]. Presumably, as the Act is binding on Departments of the Provincial Government as
employers, and hence the prosecution in this case of the DTPW, managers or agents of
governmental departments could fall within the ambit of section 77 of the Act. A Government
Department found guilty of contravening the Act can be fined under section 74 (1) (a) of the Act and

made subject to an order under section 75(1).

[14]. The DEL takes the position that the jeopardy faced by the DTPW under the Act does not
animate aright to standing to invokethe Charter. The DEL saysthat the pivotal questioniswhether

the DTPW is a person, either real or artificial, like a corporation, as only persons can claim



entitlements under the Charter. The rights under the Charter, says the DEL, are individualized,
intended to apply to persons as evidenced by the language of the Charter which refers to:
"everyone”, "anyone" and "any person.” The DEL assertsthat by any modern approach to statutory
construction, this language is meant to apply to individuals. Such individuals can, in certain
circumstances, include corporations who are considered to be "artificial” persons. As the DEL

points out:

A corporation may only claimaCharter right whereit can establish aninterest within
the scope of aguarantee, and where such aninterest accordswith theright’ spurpose.

[15]. Under thisanalysis, section 8 rights have been extended to corporations, to be used as a
shield, where the corporations have been "drawn in" to litigation or compelled to defend against a
prosecution. It is well settled that corporations are entitled to invoke section 8 rights: Hunter v.
Southam, [1984] 2 SC.R. 145. See dso for example: R. v. Inco Ltd., [2001] O.J. No. 2098 (Ont.
CA)

[16]. However, the DEL says, corporate and governmental entitiesaredissimilar. The DEL points
to the fact that corporations file taxes and have other obligations. They are, in certain respects,
corporate"citizens' and not to be equated with agovernmental department. Government, arguesthe
DEL, is empowered to make legislation, invoke section 33 of the Charter (the "notwithstanding"
clause) and enforcelegislation. These activities do characterize governments; however in the case
of making legidation and invoking s. 33 of the Charter, it is legislative bodies that have these
powers, not governmental departments. That being said, it is correct that there are very distinct
differencesbetween corporationsand government departments. Neverthel ess, the question remains:
are government departments and corporations on a different footing when it comes to defending

against charges before the courts?

[17]. The DEL arguesthat Charter rights have not been extended to corporations by the courts
simply because corporations have been charged: the DEL says that corporations have had rights
extended because they have established an interest within the scope of aguarantee, an interest that

accords with the purpose of the right.



[18]. It iswell settled that the Charter is a dynamic and evolving constitutional instrument. As
noted by the Supreme Court of Canada in Hunter v. Southam, supra:

The Canadian Charter of Rights and Freedomsis a purposive document. Its purpose
isto guarantee and to protect, within the limits of reason, the enjoyment of therights
and freedoms it enshrines. It is intended to constrain governmental action
inconsistent with those rights and freedoms; it is not in itself an authorization for
governmental action. In the present case thismeans, as Prowse J.A. pointed out, that
in guaranteeing the right to be secure from unreasonabl e searches and seizures, s. 8
acts as a limitation on whatever powers of search and seizure the federal or
provincial governments already and otherwise possess.

Section 8 is an entrenched constitutional provision. It is not therefore vulnerable to
encroachment by legidl ative enactmentsin the sameway ascommon law protections.
Thereis, further, nothing in the language of the section to restrict it to the protection
of property or to associate it with the law of trespass. It guarantees a broad and
general right to be secure from unreasonable search and seizure. [Emphasi s added]

[19]. While this language speaks about guaranteeing the rights of individuals in relation to the
exercise of governmental powers, it is necessary to assess the appropriateness of adopting, in the
context of a state prosecution, a narrowed construction of the scope of section 8 rights that would
place some accused in a different position from others. An individual accused or a corporate
accused, charged under the Nova Scotia Occupational Health and Safety Act would have standing
to invoke the protections of section 8. Should a Government Department accused be denied access

to the protections of section 8 ssmply because it is "government”?

[20]. A Government Department has been found to be a"person” for the purposes of liability
under the Occupational Health and Safety Act: R. v. Nova Scotia Department of Supply and
Services, [1997] N.SJ. No. 496 (N.S. Prov. Ct.)

[21]. Stroud, P.C.J. held in Department of Supply and Services at paragraphs 7 and 8 as

follows:



The defendant [ Department of Supply and Services] also arguesthat, evenif the Act
applies to it, the penalty provisions of s. 49 do not, because the Crown is not a
"person”. In support of that argument it refers to the definition of that word in the
Interpretation Act and the interpretation section of the current Occupational Health
and Safety Act and other more recent legislation which specifically state that they
apply to Her Maesty In Right of the Province. These arguments are not persuasive.
The definition of "person™ in the Interpretation Act is not all-inclusive. It smply
indicates that certain entities that would not normally be considered " persons” will
be so considered in legisl ation which does not indicate otherwise. In addition, s. 6(2)
of that Act states that nothing in it excludes ajudicia rule of construction whichis
not inconsistent with the Act. Furthermore, as far as the reference to more recent
legidlation is concerned, it could just as readily be argued that it simply clarified
what was intended in the Act.

Thereis no mystery in the purpose of the Act. It isclearly designed to provide safe
conditionsfor employeesworking on construction sitesand sanctionsfor any person
or entity that does not comply with its provisions. To exclude any government
agency from its provisions would, in my view, result in an absurdity. (Although it
may seem somewhat absurd to require one government agency to pay penalties to
another, to exclude the Crown from the definition of "person” in s. 49(1), would
exclude the Defendant from other sections which provide standards, etc. for the
protection of the health and safety of workers).

[22]. | amnot suggesting that constitutional interpretation isthe same as statutory interpretation.
Indeed, the Supreme Court of Canada has held that:

Thetask of expounding a constitution is crucially different from that of construing
a statute” due to the necessity that the provisions of a Charter of Rights must be
"capable of growth and development over time to meet new social, political and
historical realities often unimagined by itsframers. (Hunter v. Southam, supra at p.
7 (QL version))

[23]. There aretwo points to be mined from my referencing the Department of Supply and

Servicescaseand commenting onthe*livingtree” concept of constitutional interpretation. Onepoint
isthe observation that the DTPW isa“ person” for penalty purposes under the OHSA but according
to the DEL is unable to deploy section 8 rights in its defence to the charges because it is not a

‘person”, and the other point is that Charter protections must be construed broadly as new



circumstances require.

[24]. There can be no doubt whatsoever that the Charter was intended to protect the rights of

individuals against the power of the state: it iswholly unnecessary for me to recite the authorities
establishing this truism. The Charter was not intended to provide rights and protections to
government. However, standing to invoke a Charter right has been extended where an entity has
been able to establish, within the scope of a Charter guarantee, an interest that accords with the
purpose of theright. And, applying a broad and liberal interpretation of the Charter, "everyone"

in section 8 has been held to include:

...al human beingsand all entitiesthat are capable of enjoying the benefit of security

against unreasonable search. (Hunter v. Southam, [ 1982] A.J. No. 573 at paragraph

35 (Alta. Q.B.)) (Emphasis added)
[25]. It seemsto methat a Government Department in the circumstances of the defendant in this
case should be entitled to standing to invoke section 8 rights as an entity that is" capabl e of enjoying
the benefit of security against unreasonable search.” That isnot to say that the DTPW will be able
to make out aviolation of asection 8 right; at this stage | am merely deciding if the DTPW should
be granted standing to assert the right for adjudication on its merits. | see the risk of an injustice
being perpetrated against the defendant in these proceedings by itsinclusion (notwithstanding the
use of the language in the OHSA of "person”) in the provisions of the Act for the purposes of
penalty and its exclusion from being able to advance a Charter argument at trial on the basis that

it cannot be brought within the meaning of "everyone" in section 8.

[26]. Inmy opinionitismaterial to theissuein this casethat an accused’ sright to afair trial is
afundamental right in Canadian law. Addressing theright of acorporationtoinvokes. 11(b) rights
under the Charter, Stevenson, J. heldin R. v. C.I.P. Inc., [1992] 1 SC.R. 843 at paragraph 33:

Theright to afair trial isfundamental to our adversarial system. Parliament has seen
fit to accord that right constitutional protection. | can find no principled reason for
not extending that protection to all accused. (Emphasis added)

[27]. Thereisaso agenera publicinterest in protecting theright to afair trial. Aslacobucci, J.



observed in Serra Club of Canada v. Canada (Minister of Finance), [2002] 2 SC.R. 522 at
paragraph 50:

Indeed, as ageneral proposition, all disputesin the courts should be decided under
afair trial standard. The legitimacy of the judicial process alone demands as much.
Similarly, courtshaveaninterest in having al relevant evidence beforethemin order
to ensure that justice is done.

[28]. It would befair to add that the courts have an interest in having all relevant and admissible

evidence adduced in order to ensure that justice is done.

[29]. The Supreme Court of Canada found in R. v. C.1.P. Inc, supra, that a corporate defendant
could avail itself of the protections afforded by s. 11(b) of the Charter. The notion that the “ status
of an accused can determine whether the accused isto be accorded ‘fair’ or ‘just’ treatment” was
rejected. (paragraph 37) The Court, referencing Irwin Toy Ltd. v. Quebec (Attorney General),
[1989] 1 SC.R. 927, held that the purposive and contextual approach to Charter rights mandates
a focus on "the language of the right in combination with the nature of the specific interests
embodied therein..." (paragraph 22) The ability to invoke a Charter right will depend on whether
the entity claiming the right can establish that it has an interest falling within the scope of the
guarantee, and one which accords with the purpose of that provision. Situating the analysisin this
case in the context of theright of the DTPW to afair trial, | find that the DTPW has an interest that
fallswithin the scope of the section 8 guarantee (the right to be secure against unreasonabl e search
or seizure) and one which accords with the purpose of section 8 and should be entitled to standing
toinvokethat right initsdefenceto the charges brought against it by the DEL under the Nova Scotia
Occupational Health and Safety Act.

[30]. Inreachingthisconclusion, | have determined that the decision of Warner, J. in Nova Scotia
(Human Rights Commission) v. Annapolis (County), [ 2005] N.S.J. No. 469 is distinguishable from
the case before me. In that case, the Municipality of Annapolis County sought to invoke rights
under the Charter for the purpose of resisting an attempt by the Nova Scotia Human Rights

Commission to obtain disclosure about the proceedings of anin camera session at which amember



Pagelof 2

of a municipal advisory committee was terminated by resolution. Warner J. held that the
Municipality being government and not "aprivate person or aprivate corporation” could not avail
itself of the

Charter. Warner J. observed that the principle, emerging from Big M Drug Mart and Canadian Egg
Marketing Agency (cases cited in the arguments before me), of corporations being afforded
protection from unconstitutional laws, "will develop incrementally beyond the circumstances [of
those cases]", but he saw no "logical or justifiable basis' for expanding the principle to the

circumstances of the Annapolis County Municipality case.

[31]. The Annapolis County Municipality case did not involve the Municipality being before the
courts as an accused facing penal consequences. Warner, J. also noted the Human Rights
Commission’s"investigatory, non-adjudicative" rolein the proceedings and found that even if he
were wrong to deny the Municipality standing to invoke the Charter, section 8 had not been
breached and section 11 (c) of the Charter (one of the Charter provisions the Municipality sought

standing to assert) had no application to the circumstances of the case.

[32]. | viewtheAnnapolisCounty Municipality case asbearing no resemblanceto the case before
mewhere | find the defendant DTPW is"an entity capable of enjoying the benefit of security from
unreasonable search” and entitled, as in the case of any accused facing a prosecution by the state,
toafair trial consisting of an adjudication based on relevant and admissible evidence. Having said
that, | find the scope of Charter accessfor agovernmental department to be limited to very specific
circumstances involving a prosecution such as the one before me, where the Department has been
compelled before the courtsto answer charges brought by the state. The overarching purpose of the
Charter isasashield against state interference and to vindicate apositive obligation on the state to
arbitrate competing societal demands. This role must not be eroded or diluted. Asevidenced by the
absence of any casesdirectly on point, theinstanceswhere agovernment department can avail itself

of a Charter right will be extremely rare.

[33]. [ thereforegrant the DTPW standing to invoke section 8 of the Charter and pursue aremedy

under section 24(2) should its rights be found to have been violated in this prosecution.



Order accordingly,

Anne S. Derrick
Judge of the Provincial Court



