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Charter - Freedom of Expression - Protection of Property Act - resisting arrest
per s. 129 Criminal Code.

The Defendant, an environmental activist, was banned from attendance at

all meetings of the Joint Action Group, a society comprised, inthe majority,
of local citizens. JAG’s purpose is to engage with governmentsin seeking
remedial solutionsto the Sydney Tar Pondsand pollutantsin the surrounding
watershed. Public participationiscentral to JAG' smandate. The Defendant
defied anoticeissued to him under the petty trespass statute by attending and
insisting on the right to speak at two functions sponsored by JAG.

The first was ameeting in acommunity hall to which residents of a defined
areawere invited. The second was an “open house’ to which the general
public wasinvited. On each occasion the Defendant was arrested and taken
away by police. Hewascharged with aviolation of the Protection of Property
Act, resisting arrest, and asimple assault. He claimed, on the basisof hiss.
2(b) Charter right, that his trespass on the properties was justified; that the
PPA banwasunconstitutional, and that the policetherefore had no basisupon
which to arrest him. Relief was sought per s. 24(1) of the Charter.

1. IsJAG part of government under s. 32 of the Charter?

2. Can government utilize the notice provisions of a petty trespass



statute to prohibit a person from attending on premises where the
government is making those very premises available as aforum
for public discussion?

3. Isthere a breach of s. 2(b) of the Charter; if so, isit saved by s. 1
under which the Defendant’ s charter rights and JAG'’ s legitimate
interest in protecting its process are balanced?

Result: The restriction on the Defendant’ s right of expressionsis saved, in these
circumstances, by s. 1. The Police therefore possessed avalid arrest power.
Resistance on one occasion was more than merely passive. The Defendant
was found guilty of s. 129 and s. 266 of the Criminal Code. However, under
s. 5 of the PPA, the Defendant could claim a reasonable belief in legal
justification asadefenceto the petty trespassinfractionitself. Such defence
no longer available with issuance of this ruling.
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