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By the Court:

[1]  Thisaction started in 1998 by the plaintiff The Armour Group Limited alleges
breach of acontract which it entered into with the defendant The United Brotherhood

of Carpenters & Joiners of America, Local 83 in November 1984.

[2] Theplaintiff requests a number of remediesincluding special damages, along
with aggravated and punitive damages for breach of contract, and an injunction to

prohibit future action by the defendant and declaratory relief.

[3] The defendant disputes the jurisdiction of the Court to deal with the claim by
the plaintiff and submitsthat theissues between the parties should be dealt with by the

Nova Scotia Labour Relations Board.

Evidence

[4 Armour McCrea testified. He is the owner of the plaintiff company The
Armour Group Limited. He is a civil engineer and began his career in property
development in 1972 when heincorporated the company The Armour Group Limited.

That company used two registered named entities, namely, Armour Construction and
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Armour Developments to conduct its business affairs. Mr. McCrea also did some

development work in his persona name.

[5] Armour Developments was used as an agent to promote devel opment projects
and Armour Constructionwasused to do theactual constructionwork required by The

Armour Group Limited.

[6] Mr. McCreatestified that by 1978 that model was not working as well as he
intended and theref ore he decided toincorporate two i ndependent companies, namely,
Armour Developments Limited and Armour Construction Limited. Therole of each
company essentially remained the same as done previously by the unincorporated

entities.

[7] Mr. McCrea said that Armour Construction Limited did work for the parent
company The Armour Group Limited, for Armour Developments Limited, and for

third parties.

[8] Mr.McCreasaidthatintheearly eightiestheconstructionindustry inMainland

Nova Scotia was in chaos in regard to labour management problems. The various
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Unions were negotiating contracts with individual companies and that led to major
problems in regard to wages paid to workers. Therefore, he became involved in the
foundation of the Construction Management Labour Bureau (the Bureau). It wasan
organization by which its members all agreed that it would have the sole right to
negotiate all collective agreements with the different Unions on Mainland Nova
Scotia. That would mean that all the member companies and the Unions would be

bound by the same wage rates for employees.

[9] Mr.McCreasaidthat the Bureau initially only covered companies which were
doingindustrial, commercial andinstitutional (ICT) work. Residential work inregard
to the building of residences was not covered in the collective agreement signed by

the Bureau on behalf of the companies.

[10] TheArmour Group Limited wasamember of the Bureau, however,in 1982 Mr.
McCrea said he wanted to change the membership in the Bureau to Armour
Construction Limited since that was the company that was doing construction work.
Heat first thought he would have The Armour Group Limited simply resign from the
Bureau and have Armour Construction Limited join the Bureau. He found out,

however, that the process was not that simple because The Armour Group Limited
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was an accredited employer withthe Labour Relations Board and that to be decertified

it would have to apply to the Labour Board for an order allowing that.

[11] Mr. McCreawas advised by letter from the Bureau that: [Exhibit 1 - Tab 4]

2. The Armour Group Limited will still be bound by Collective Agreementsentered
into on behalf of our company by the Bureau. These are specifically the current
Carpenters and Labourers Collective Agreements.

3. These Collective Agreements contain a recognition clause, whereby the Bureau
on behalf of our respectivetradedivision members(i.e. The Armour Group Limited -
Carpentersand Labourers) have voluntarily recognized the Union consistent with s.
28(1) of theTradeUnion Act. Theeffect of such voluntary recognition hasthe status
of acertification.

4. 1t would appear that The Armour Group Limited would have to make an
application pursuant to s. 26 and 27 of the Trade Union Act for termination of
bargaining rights.

5. The Armour Group Limited, despite resignation from the Bureau would continue
to be bound by those two Collective Agreements which were entered into by the
Bureau on behalf of The Armour Group Limited (see s. 2.06 of the Articles of
Association).

6. Should The Armour Group Limited not obtain the termination of bargaining
rights by the Unions concerned (consistent with an application made pursuant to s.
26 and/or 27), then The Armour Group would continue to be bound by future
agreements negotiated by the Bureau for on-site construction in the Industrial-
Commercial sector in the future. Thisisin effect of the accreditation legislation.
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7. Should Armour Construction join the Bureau and authorize the Bureau to enter
into Collective Agreement(s) with any Building Trade Unions, then that company
would in effect become “unionized” in the future.

8. It may well be that the two Unions concerned would not be opposed to an
application made pursuant to s. 26 or 27 of the Trade Union Act if you were to
discuss with them your intention that Armour Construction Limited would be your
“unionized construction company” in the future.

[12] 1n 1983, Mr. McCreasaid that The Armour Group Limited wasinvolvedinthe
construction of a group of houses called the “Cranberry Lake Housing Project”. It
was a co-op housing development funded by CMHC and the issue came up whether
it should be considered a Union project requiring the payment of Union wagesto the

workers on the project.

[13] Mr. McCreafelt that sincethe project involvedindividual ownersof the houses
being built that it was not aUnion job. To resolvetheissue, Mr. McCreaapproached
the Union asking that it enter into a special agreement to resolve the issue. After
negotiations an agreement was entered into which provided a 15 percent reductionin

the Union wage rates and permitted longer hours of work and make-up time.

[14] Thedocument formalizing the agreement between The Armour Group Limited

and Armour Construction Limited and the United Brotherhood of Carpenters &
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Joinersof America, Local 83 set out the terms governing the rel ationship between the

parties on that project and also provided as follows. [Exhibit 1 - Tab 7].

(2) The Carpenters Union agrees and acknowledgesthat Armour Group and Armour
Construction shall apply to the Nova Scotia L abour Relations Board (construction)
to have Armour Group de-certified and to have Armour Construction replace Armour
Group as the party for whom certification applies and further that Armour Group
shall be resigning from the Construction Labour Management Bureau and that
Armour Construction will be applying to become a member of the Construction
L abour Management Bureau and the Carpenters Uni on agrees not to opposeor inany
way object to the foregoing applications by Armour Group and/or Armour
Construction;

(3) The Carpenters Union further agrees that it hereby releases and forever
discharges Armour Group from any and all obligations which Armour Group might
have due or accruing due to the Carpenters Union and its members and the
Carpenters Union further agrees that it shall not take any action by way of a
successor rights application under the Nova Scotia Trade Union Act or otherwise
against Armour Group or any of its subsidiary companies (except Armour
Construction) including without limitation any action claiming that Armour Group
should be declared responsible for obligations pursuant to its membership in the
Construction L abour Management Bureau and/or the Coll ective Agreement between
the Construction Labour Management Bureau and the Carpenters Union.

[15] Based on thisagreement Armour Construction used Union men on the project

paying alower rate of pay.

[16] In October of 1984, The Armour Group Limited resigned from the Bureau and
in November 1984, The Armour Group Limited and Armour Construction Limited

entered into an agreement with Union Local 83 which contained the same clauses as
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set out inthe earlier agreement but al so contained as clause (3) thefollowing: [Exhibit

1- Tab 10]

(3) The contents of this Agreement shall not be construed to indicate that thereisa
bar against the Carpenters Union, Local 83 from applying for certification against
THE ARMOUR GROUP LIMITED.

[17] Mr. McCreasaidthat clause wasincluded in that agreement because Ron Pink,
solicitor for the Union wanted it clarified that the Union could apply for certification

if The Armour Group Limited started to do construction work.

[18] As aresult of the November 1984 agreement with the Union, The Armour
Group Limited made application to the Labour Relations Board requesting that its
earlier accreditation order in regard to The Armour Group Limited be varied and that
Armour Construction Limited be added as an employer on the list of employers and

that The Armour Group Limited be deleted from that list.

[19] In support of that application filed with the Labour Relations Board was the

agreement signed by the Union and Mr. McCrea s company.
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[20] Mr. McCrea said that part of the discussions leading up to the signing of the
agreement in regard to Cranberry Lake and the agreement filed with the Labour
Relations Board was that he would promote the inclusion of residential construction

in the mandate of the Bureau.

[21] Mr. McCrea said that he understood clause (3) to mean that if The Armour
Group Limited employees started doing construction work, the Union could apply to

have the company certified as a Union company.

[22] In January 1985, Mr. McCrea received notification from Peter Darby of the
Labour Relations Board indicating that the Board was prepared to grant the request

of The Armour Group Limited and indicated: [Exhibit 1 - Tab 12]

Itisthe Panel’ sunderstanding that whereas Armour Group Limited wasa“ unionized
employer” doing work in the “construction industry” within the meaning of those
phrases in Section 89 (k) and ( c) respectively of the Act the company’s functions
have been restructured and reorganized such that it has become a holding company
only and such that itsconstructionindustry work isnow being performed exclusively
by Armour Construction Limited.

Inthe circumstances, the Construction Industry Panel of the Labour RelationsBoard
(Nova Scotia) is being asked to substitute Armour Construction Limited in place of
Armour Group Limited in Schedule*A” to the above mentioned accreditation order.
Sincethereis nothing in Part 11 of the Act that either expressly permits or prevents
such an amendment being made, it isthe position of Armour Group Limited and of
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the Panel that such power isvested in the Panel either pursuant to Section 26 (1)(a)
which enables the name of the employer to be changed where the name of the
employer has been changed or under Section 18(1)(a) where after the elapse of one
year from the date of an order of the Panel an application for reconsideration of an
Order of the Panel may be made, [without the restrictionsimposed by Regulation 8
(3) ], and such Order either confirmed, varied or revoked “ ... if [the Panel] considers
it advisable...”

The more direct approach would be to treat the application as falling under Section
26(1)(a) of the Trade Union Act, and if it were not for the total absence of any
express powers vested in the Panel by that Section the Panel would treat this as an
application under that Section. However, the absence of express powers leads the
Panel to the conclusion, as yet untested before the courts, that the necessary
implication of powersin the Panel in order to give efficacy to the right of partiesto
seek theamendmentstherein described would berestricted by the courtsto only such
powers as were absolutely necessary to give it efficacy. Subject to your right to
challenge and to request ahearing on thisapplication, the Panel proposesto grant the
application but only on condition that such order shall be treated as not applicable
if in the opinion of the Panel Armour Group Limited, at any time in the future,
engagesinwork inthe constructionindustry. However, sincewe have some concern
that the court might not treat the Panel as having power implicitly to issue an order
under Section 26(1)(a) subject to such a condition it seems to us safer to treat the
application as one being made under Section 18(1)(a) for reconsideration.

Therefore, unlessthe Panel receives aReply from you within the ten daystime limit
provided by Section 18 of the Regulations to the Act challenging our tentative
disposition and requesting ahearing, we propose to issue an order reconsidering our
decision to include Armour Group Limited as a*“unionized employer” in Schedule
“A” to Accreditation Order L.R.B. No. 392C and substituting as the unionized
employer Armour Construction Limited.

[23] Theorder issued by the Board (L.R.B. No. 837C) asaresult of the application

indicated: [Exhibit 1 - Tab 12]

THEREFORE, the Construction Industry Panel of the Labour RelationsBoard (Nova
Scotia) grants the Application for Reconsideration and orders that from henceforth
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Schedule “A” to the Accreditation Order be amended such that Armour Group
Limited be deleted and Armour Construction Limited be substituted in its place and
stead with the intent that the Accreditation Order enure to the benefit of and be
binding upon Armour Construction Limited.

[24] Following receipt of the order, Mr. McCreasaid that on anumber of occasions
he got correspondence concerning grievances from the Carpenters Union addressed
to The Armour Group Limited instead of Armour Construction Limited. On each
occasion it was pointed out to the Union that The Armour Group Limited was no
longer the accredited company and that correspondence should be addressed to

Armour Construction Limited.

[25] In June 1993, Mr. McCrea said that The Armour Group Limited awarded a
tender for roofing work on one of itsbuildingsto anon-union company. The property

was owned by Historic Properties as agent for The Armour Group Limited.

[26] The Union filed a grievance addressed to Mr. McCrea at The Armour Group
Limited/Construction Limited alleging that the work being done was in violation of
the collective agreement. Mr. McCrearesponded to the grievance by way of aletter

from hislawyer saying: [Exhibit 1 - Tab 24]
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Wefeel it may be some misunderstanding on the Union’ s part with respect to what
has transpired here since the work in question is maintenance as opposed to
construction and it is our view that we are not in violation of the Collective
Aqgreement.

[27] Based onthe position that roof shingling was maintenance work, Mr. McCrea
said that he understood the grievance wasdropped. However, in June 1993 the Union
made application to the Labour Relations Board asking that it be certified as
bargaining agent for employees of The Armour Group Limited and alleged that the
employeeswere doing carpenter work at Historic Propertiesat Lower Water Streetin
Halifax. That application was signed by Peter Greer, Business Rep for the Union and

listed seven employees of The Armour Group Limited.

[28] The Armour Group Limited responded to the application alleging that the

employees involved were all doing maintenance work on the company’s property.

[29] Following the filing of the reply by The Armour Group Limited, the Union
asked permission to withdraw the application and that was alowed by the Board in

July 1993.
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[30] Inthe Spring of 1997, Mr. McCrea said that he undertook to do work on the
wharf at Historic Propertiesasaresult of a sewer problem there and arranged special
government funding to do the project. That funding required public tendering and the
tender was awarded to Eagle Beach Limited a non-union company. The work
involved the building of docks, and after it started, the Carpenters Union filed a
grievance with Armour Construction/Group alleging that the work should be done by
unionmembers. Mr. McCrearesponded indicating that Armour Construction Limited

was not involved with the work and that [Exhibit 1 - Tab 41]

It is our view that you have no grievance against Armour Construction Limited.
Armour Construction Limited has no involvement whatsoever in the wharf
construction currently being finalized at the Historic Properties’ site. This wharf
construction hasabsol utely nothing to do with Historic Properties’ expansionandthe
new constructionwherethe preliminary work for foundationsisbeing carried out for
Historic Properties by Armour Construction Limited.

The wharf construction being undertaken by Eagle Beach is pursuant to an
agreement between Historic Properties (PrivateersWharf) Limited, Halifax Regional
Municipality and the Waterfront Development Corporation which agreement
requires tendering by Historic Properties (Privateers Wharf) Limited. Armour
Construction Limited has no involvement.

[31] Following that letter, the grievance was withdrawn by the Union.
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[32] Followingthewharf incident with Eagle Beach, Mr. McCreasaid that Armour
Construction Limited undertook to build an addition to the existing building on the
waterfront to contain a Food Court. He felt that its construction would be covered
under a special provision of the collective agreement covering wood-frame
construction. That provided for the payment of considerably lesswagesto carpenters

if they were doing such work.

[33] Mr. McCrea arranged for his construction manager to write to the Union to
clarify if it agreed that the special section of the collective agreement would apply to

the project. That was Schedule “W” of the collective agreement.

[34] Mr. McCreasaid that Peter Greer phoned him following receipt of that letter.
Hesaid Mr. Greer was very upset with the suggestion that Schedule“W” would apply
tothe Food Court Building. He said that Mr. Greer indicated that no carpenterswould
work for the reduced rates in Schedule “W” and that there would be no union men

availableif that rate was used.

[35] Mr.McCreasaidheconsideredfiling agrievanceagainst the Union but decided

against it. He said he decided to pay the regular Union rates to have the Food Court
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Building built. Hesaid it cost his company an additional $65,000.00 to pay the men

at the higher rate as compared to the Schedule “W” rate.

[36] Following the disagreement between the parties over the Food Court, the next
incident was in November 1997 when the Union made application to the Labour
Relations Board by which it requested that the Board re-consider its earlier order
L.R.B 837C which de-certified The Armour Group Limited and certified Armour

Construction Limited. The application aleged that: [Exhibit 1 - Tab 42]

2. The facts upon which the Applicant intends to rely in support of its application
are:

By Application dated December 5, 1984, for reconsideration of L.R.B. No. 392C, the
Respondents requested that the Accreditation Order L.R.B. No. 392C be varied so
asto substitute Armour Construction Limited asthe name of the Employer identified
in Schedule*A” to the Accreditation Order as bound by the accreditation provisions
of Part Il of the Trade Union Act, in place of The Armour Group Limited. Because
The Armour Group Limited had then become a holding company only and its
construction work was exclusively performed by Armour Construction Limited, the
Panel and the Applicant were satisfied with the substitution of The Armour Group
Limitedwith Armour Construction Limited. Recently, however, The Armour Group
Limited and its subsidiaries have contracted out construction work to non-union
construction companies in addition to Armour Construction Limited. The Armour
Group Limited and its subsidiaries are no longer simply a holding company which
employsemployeesinthe ordinary maintenance of itsproperties, The Armour Group
Limited has re-entered the construction industry.

The Armour Group Limited and its subsidiaries are acting contrary to the spirit and
letter of the agreement between the parties and L.R.B. Order No. 837C.
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[37] The Union requested the following remedy: [Exhibit 1 - Tab 42]

[38]

3. Remedy requested:-

(1) The Union requests that the Panel order and reconsider L.R.B. No. 837C to
include both Armour Construction Limited and The Armour Group Limited and its
subsidiaries,

(2) Pursuant to Section 21 of the Trade Union Act, treat Armour Construction
Limited and The Armour Group Limited and its subsidiaries as one employer for the
purpose of the Trade Union Act.

(3) Pursuant to Section 31(5) of the Trade Union Act, declare that there has been a
sale, leaseor transfer of the business of Armour Construction Limited to The Armour
Group Limited and its subsidiaries,

(4) Declare and Order that the Collective Agreement between the Construction
Management L abour Bureau and the United Brotherhood of Carpenters& Joiners of
America, Local 83 isand has been binding upon The Armour Group Limited and its
subsidiaries since January 1, 1997;

(5) Such further and other relief as may be requested at or before the Hearing of this
matter.

Mr. McCrea said that The Armour Group Limited and Armour Construction

Limited responded to that application indicating that: [Exhibit 1- Tab 43]
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2. Without limiting the generality of paragraph 1:

(a) Armour Group denies that it has “re-entered the construction industry”;

[39] Following the filing of that initial reply The Armour Group Limited and
Armour Construction Limited on December 17", 1997 clarified its reply by stating:

[Exhibit 1 - Tab 44]

To avoid the Union being caught by surprise, Armour Group and Armour
Construction clarify the above-noted point by saying:

@ The 1984 Agreement is a binding agreement on the Union, by the terms of
which the Union can apply for certification of Armour Group (subject to the normal
tests for certification) but cannot take any action by way of Successor Rights
application against Armour Group, nor take any action claiming that Armour Group
should be declared responsible for obligations under the Collective Agreement
between the Construction Labour Management Bureau and the Carpenters’ Union;
yet that is what the Carpenters’ Union is seeking to do by its Application for
Reconsiderationin thismatter (see para. 3(3) and para. 3(4) aswell as3(1) and 3(2)).

(b) In the alternative, Armour Group says that it has, on the basis of the 1984
Agreement, acquired extensive real estate and proceeded with itsbusinessin avery
significant way that it would not have done but for the commitments of the
Carpenters Unioninthe 1984 Agreement and that Armour Group hasrelied on the
1984 Agreement and that the Carpenters Union is estopped from bringing this
Application for Reconsideration.

[40] The application for reconsideration was not heard in a timely manner by the

Board because of a number of requests for adjournments made by the defendant. In
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October 2000, the Union notified the Board that it wished to withdraw its application
for reconsideration. The decision of the Board dated October 26™, 2000 after noting
that the Union had adjourned the hearing a number of times, ordered that the

application be dismissed.

[41] Mr. McCreasaid that he understood by dismissing the application as opposed
to letting the Union simply withdraw, it meant that the Union could not re-file the
application in the future. He also said it cost his company over $25,000.00 in legal

costs to defend that application.

[42] The Court is advised that the Labour Relations Board does not award costs

when allowing or dismissing an application such as the one made by the Union.

[43] Mr. McCrea said that he is very concerned about the issue of what is
maintenance work as opposed to construction work and he wants some clarification
from the Court about his right to have The Armour Group Limited contract work to
non-union companies and also as to what is considered construction work if done by

Armour Construction Limited on his property.
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[44] He asks that the Court confirm that the Union is bound by the agreement it
entered into with his companies and that it be reimbursed for the cost it incurred in

defending the application for reconsideration of L.R.B. No. 837C.

[45] Allan Rodgerstestified for the defendant. He worked for the Union from 1969
to hisretirement in 2001. He wasthe businessrep from 1969 to 1975 and from 1975
to his retirement worked for the International Board of Carpenters Union. He was
working with the International Branch during the years when the agreement, which

Is at the heart of this case, was entered into by the defendant Union.

[46] In 1983, Mr. Rodgers said he was approached by Mr. McCreain regard to the
Cranberry Lake Housing Project which involved the construction of a 60 unit
townhouse. That type of project was not covered by the agreement in place between
the Nova Scotia Management Bureau and the Union because it was a residential
project as opposed to industrial, commercial, or institutional projects for which the

parties already had an agreement.

[47] Mr. McCrea proposed to Mr. Rodgers and his Union that they enter into a

special agreement to cover the housing project. An agreement was reached between
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them which differed somewhat from the existing collective agreement covering the

other types of work.

[48] Mr. Rodgers said the agreement was signed on December 15", 1983, and
provided in addition to the rate of pay for the carpenters working on the project that
the Union would agree that The Armour Group Limited would apply to the Nova
Scotia Labour Relations Board to be decertified and that Armour Construction

Limited would replace it as a party to the existing collective agreement.

[49] Mr. Rodgers acknowledge the agreement already referred to by Mr. McCrea

[Exhibit 1 - Tab 7].

[50] Healso confirmed that before the application was made by The Armour Group
Limited/Armour Construction to the Labour Relations Board the parties entered into
the second agreement dated November 7, 1984 [Exhibit 1 - Tab 10] which dealt solely
with the matter beforethe Labour RelationsBoard. The clauses of the agreement were

identical to the earlier agreement except that it had as paragraph 3 the following:
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3. The contents of this Agreement shall not be construed to indicate that there
is a bar against the Carpenters Union, Local 83 from applying for certification
against THE ARMOUR GROUP LIMITED.

[51] That agreement wassubmitted to the Labour Relations Board in support of The

Armour Group Limited’ s application.

[52] Mr.Rodgerssaidthat paragraph 3 was put into thisagreement so that the Union
could in the future apply to become the bargai ning agent for maintenance employees

working for The Armour Group Limited on its property.

[53] Healsosaidthat heunderstood that The Armour Group Limited would haveall
its construction work done by Armour Construction Limited and since that company
was unionized it was no problemfor the Union. He said he never understood that The
Armour Group Limited could sub-contract work on its properties to non-union
companies. He said he would be crazy to agree to that on behalf of the Union

because the Union only lost and gained nothing from that type of agreement.

[54] Mr. Rodgerssaid that after The Armour Group Limited madeits application to
the Labour Relations Board he received correspondence from Peter Darby, Chairman

of the Board which included the following comment: [Exhibit 1 - Tab 12]
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Therefore, unless the Panel receives a Reply from you within the ten day time limit
provided by Section 18 of the Regulations to the Act challenging our tentative
disposition and requesting ahearing, we propose to issue an order reconsidering our
decision to include Armour Group Limited as a“unionized employer” in Schedule
“A” to Accreditation Order L.R.B. No. 392C and substituting as the unionized
employer Armour Construction Limited.

[55] Mr. Rodgerssaid that the Union did not object to the proposed order from the

Board and therefore did not file areply.

[56] Mr. Rodgers said that the Union relied on the letter from the Board in its
interpretation of what the Board’s order meant when it indicated that The Armour
Group Limited was being deleted and in its place Armour Construction Limited was

substituted.

[57] Mr. Rogers said that in September 1985, the Union made application for
certification as the bargaining agent for the employees of Armour Construction

Limited. That application was withdrawn in October 1985.

[58] In August 1986, the Union made application for certification as bargaining

agent for the carpenters who were employees of The Armour Group Limited.
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[59] Mr.Rodgersagreed oncross-examination that therewasno discussionwith Mr.
McCreain which the Union suggested that The Armour Group Limited had to have

all construction work done by Armour Construction Limited.

[60] Mr.Rodgersindicated that in 1983 when the Union entered the agreement with
The Armour Group Limited and Armour Construction Limited the Union had no
membersworking on the type of projects (60 unit residential townhouses) which The
Armour Group Limited was doing because it was not covered under the agreement

with the Construction Management Labour Bureau.

[61] Peter Greer testified for the defendant. He worked in Union Local 83 starting
in 1985. He held different positionsincluding financial secretary and president of the

local in 1997.

[62] Mr. Greer said that part of his job is to negotiate union contracts with the
Construction Bureau. He has had dealings with Mr. McCrea on behalf Armour

Construction Limited.
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[63] Mr. Greer filed a grievance [Exhibit 1 - Tab 23] in 1993 against Armour
Construction/The Armour Group Limited in which he alleged on behalf of the Union
that The Armour Group Limited had contracted shingling work on its property at
Historic Properties to a non-union company. He said he addressed the grievance to
both Armour Construction Limited and The Armour Group Limited despite the fact
that The Armour Group Limited was not a party to the collective agreement because
he understood that The Armour Group Limited had let the tender to the non-union
company. He said he reviewed the document which decertified The Armour Group
Limited and in particular Peter Darby’s letter of January 7, 1985 from the Labour
Relations Board. He said he could not understand how The Armour Group Limited

could have construction work done by a non-union company.

[64] Hesad that theresponse he got from The Armour Group Limited wasthat the
shingling work was maintenance work, not construction work and therefore not

covered by the collective agreement [Exhibit 1 - Tab 24].

[65] Shortly after that on June 9th, 1993, hefiled on behalf of the Carpenters Union

an application to the Labour RelationsBoard for certification of theemployeesof The
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Armour Group Limited whom the Union alleged were doing carpenter work. [ Exhibit

1-Tab 25).

[66] He said it was a mgjor issue with the Union as to when maintenance work
turned into construction work and that issue continuesto be aproblem for the Union.
He said that after getting legal advice and considering theimpact that an unfavourable

decision might have the Union decided to withdraw the application.

[67] The issue arose again in October 1997 when The Armour Group Limited
tendered out to a non-union company (Eagle Beach Limited) ajob involving the
construction of awharf on the Halifax Waterfront. He said he filed agrievance with
The Armour Group Limited alleging that it could not sub-contract that type of work
to a non-union company. The Union’s position was that the wharf work was really
done by carpenters and that The Armour Group Limited wasin violation of the sub-
contracting concept that is based on the premise that a union company cannot sub-
contract work to a non-union company and therefore avoid paying union ratesto the
carpenterson thejob. He stated that The Armour Group Limited wasin effect doing
construction work and that violated the order (L.B.R. 837C) issued in 1985 which

permitted the decertification of The Armour Group Limited but only if it did not do
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constructionwork. Heinterpreted that to mean either by itsown employeesor by way

of sub-contract to a non-union company.

[68] Mr. Greer said that the wharf work issue involving Eagle Beach Limited was
not resolved to the Union’ s satisfaction and thereforein November 1997 hefiled with
the Labour Relations Board, on behalf of the Union, an application for re-
consideration. Inthat application [Exhibit 1 - Tab 42] the Union asked that the Board
re-consider the Order 837C, whereby it decertified The Armour Group Limited and
substituted Armour Construction Limited. It further alleged that The Armour Group
Limited was sub-contracting to non-union companies and al so was doing more than

just maintenance work but was in fact doing construction work.

[69] Mr. Greer said the Union wanted a clear interpretation of what the Labour
Relations Board Order No. 837C meant in relation to The Armour Group Limited

tendering work to non-union companies.

[70] After filing the application, Mr. Greer said that the relationship with The

Armour Group Limited and Armour Construction Limited was okay from his point
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of view. The Food Court project was completed and the Union decided to withdraw

the application for re-consideration.

[71] Hesaid hewasshocked in December 1998 when this action was started against
the Union. He also felt that the action would not proceed because it was asking that
the Union’s application for re-consideration to the Labour Relations Board be
prohibited and subsequent to theissuing of the Originating Noticethat the Union had

withdrawn its application.

[72] On cross-examination Mr. Greer agreed with plaintiff’s counsel that the
remedies the Union requested in the re-consideration application were in effect a
ruling based on acommon employer application and successor rights application. He
also acknowledged that he understood Mr. McCrea s position to be as set out in The
Armour Group Limited’ sreply to the application [Exhibit 1 - Tab 44] namely that the
1984 agreement signed by the Union prohibited a successor rights application to the

Labour Relations Board.

[73] Armour McCreawas called in rebuttal and indicated that he never understood

paragraph 3 of the agreement signed by the Union in 1984 was intended to cover his
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maintenance workers as suggested by Mr. Rodgersin his evidence, but would cover

construction work if done by The Armour Group Limited employees.

I ssues

[74] Counsdl for the parties here view this case from different positions. Plaintiff’s

counsel maintainsin his pre-tria brief that the issues are as follows:

A) Does this Court have jurisdiction to grant the relief sought by The Armour
Group Limited?

B) Has the Defendant breached its contract with The Armour Group Limited?

C) What is the proper remedy in the circumstances?

[75] Counsel for the defendant in his pre-trial brief setsout his view of the case:

A. Did the Defendant breach the Agreement of November 2, 1984 by filing an
Application for Reconsideration pursuant to Section 19 of the Trade Union
Act?

B. How wasthe Agreement of November 2, 1984 affected by L abour Relations
Board Decision # 837C?
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C. DidthePlaintiff engageinwork inthe constructionindustry as contempl ated
in Labour Relations Board Decision # 837C?

D. What is the effect of the Defendant withdrawing its Application for
Reconsideration?

E. What is the proper forum for the relief the Plaintiff is seeking?

The Positions of the Parties

[76] The plaintiff here allegesthat the defendant is bound by the agreement signed
in 1984 which agreement was entered into with the assistance of legal counsel on both
sides. If the Court finds that the defendant breached that agreement by making the
application to the Labour Relations Panel for reconsideration, the plaintiff suggests
that the Court should award damages based on the costs incurred to defend that
application. The plaintiff also asks that the Court issue an injunction to prohibit the

defendant from ever making such an application in the future.

[77] Theplaintiff seesthe case asacontracts case and not amatter to be resolved by

the Labour Relations Construction Panel.
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[78] The defendant maintains that the Court has no jurisdiction to deal with the
issuesraised by the plaintiff’ saction becausethat is something within thejurisdiction
of the Labour Relations Board. It also suggeststhat The Armour Group Limited has
engaged in construction work, and therefore, the Union can apply to have the

company certified as a Union company.

[79] It dso takes the position that by withdrawing its Application for
Reconsideration it avoids the allegation that the application was a violation of the

1984 contract. Ascounsel put it in hisbrief. [page 18 - paragraph 45]

The Defendant submits that the mere filing of the Application for Reconsideration
does not amount to a breach of the Agreement of November 2, 1984. By
withdrawing its Application, the Defendant did not “take any action by way of
Successor’s Rights application under the Nova Scotia Trade Union Act against
Armour Group...” It issubmitted that taking action by way of Successor’s Rights
under the Nova Scotia Trade Union Act involves the prosecuting of an application,
the merefiling and withdrawing of an application prior to any hearing of the matter
does not amount to a breach of the agreement of November 25, 1984.

[80] Thedefendant asksaspart of theremedy inaddition to adismissal of the action

that [page 26 - paragraph 69]

In the aternative, the Defendant respectfully requests that the Plaintiff’s Claim be
dismissed and that the parties be directed to bring the issue of whether or not the
Plaintiff engaged in work in the construction industry to the Construction Industry
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Panel of the Labour Relations Board of Nova Scotiafor determination in accordance
with the Panel’ s direction in Appendix A to LRB Decision #337C, if either party
feels the issue needs to be adjudicated.

TheLaw - Jurisdictional Issue

[81] The defendant argues that this Court has no jurisdiction to deal with this case
because the Trade Union Act of Nova Scotia grants that power to the Labour

Relations Board.

[82] Section 19(1) of the Act providesin part:

19(1) If inany proceeding before the Board a question arises under this Act asto
whether

@ aperson is an employer or employes;

(d) acollective agreement isby itstermin full force and effect and upon
whom it is binding;

() an employer has sold, leased, transferred or agreed to sell, lease or
transfer his business or the operationsthereof or any part of either of
them or has contracted out or agreed to contract out any part of the
work done by his employees;

(K) the Board shall decide the question and the decision or order of the
Boardisfina and conclusive and not open to question, or review, but
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the Board may, if it considers it advisable so to do, reconsider any
decision or order made by it under this Act, and may vary or revoke
any decision or order made by it under this Act.

[83] Section 94 of the Act sets up the Construction Industry Panel of the Board. It

provides:

94 (4) Thejurisdiction, power and authority of the Board shall be vested in and be
exercised by the Panel and the duties and functions of the Board shall be
performed by the Panel with respect to any proceeding or matter relating to
the construction industry.

(5) When a question arises whether a matter is a matter relating to the
construction industry the question shall be finally determined by the Panel.

(6) Any act of the Panel shall be conclusively deemed to be the act of the Board
inrelation to the jurisdiction, power and authority vested in and exercisable
by the Panel or in relation to duties or functions performed by the Panel by
virtue of subsection (4).

[84] The defendant offers in support of its position a number of cases including
Gendron v. Supply and Services Union of the Public Service Alliance of Canada,
Local 50057 et al (1990) 109 NR 31, whereby the Supreme Court of Canada
confirmed the deference which should be given to specialized boards set up by

provincial statute.
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[85] Therethe Court dealt with aclaim by a Union member that his Union did not
provide him with fair representation in dealing with a grievance he had filed against

his employer.

[86] Hetook hisaction against the Union to Court and not to the Labour Board. He
was successful at thetrial level and the Union appeal ed arguing that the Court should
not have heard the matter and that instead it should have been dealt with before the

Labour Relations Board.

[87] The Supreme Court of Canada held that the lower Court had erred in dealing
withthe plaintiff’ sclaim against the Union and that thejurisdiction wasin the Canada

Labour Relations Board. L’ Heureux-Dube, J. said: [page 353 - paragraph 59]

It is clear then that this court has enunciated a principle of deference, not only to
decision-making structures under the collective agreement but as well to structures
set up by labour legislation and in general, to specialized tribunal s operating within
their fields of expertise. When therelevant statute requires collective agreementsto
provide for the final and binding settlement of disputes, it becomes difficult if not
impossibleto distinguish St. Anne, supra, and similarly reasoned cases on the basis
that the issue in those cases concerned the rel ationship between contractual dispute
resolution and the jurisdiction of the ordinary courts, not the relationship between
statutory dispute resolution and the courts. The concernthat recoursetotheordinary
courts may jeopardize the comprehensive dispute resolution process contained in
labour relationslegislation isonethat arisesin thislatter situation aswell. Allowing
partiesto disputeswhich, by their very nature, are those contemplated and regul ated
by labour legislation, recourse to the ordinary courts would fly in the face of the
demonstrated intention of Parliament to provide an exclusive and comprehensive
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mechanism for labour dispute resolution, particularly in the context of the present
case.

[88] 1n 1995 the Supreme Court of Canadain Weber v. Ontario Hydro (1995) 125
D.L.R. (4™ 583, confirmed the same approach. There an employee of a Union
company sued the company in tort alleging breach of his rights under the Charter of

Rights as aresult of action taken by the company involving a grievance he had filed.

[89] The Supreme Court held that the jurisdiction of the Court was ousted and that
the coll ective agreement provided theonly process by whichthe plaintiff could pursue

his employer.

[90] McLachlin, J. (as she then was) said: [page 607 - paragraph 67].

| conclude that mandatory arbitration clauses such ass. 45(1) of the Ontario Labour
Relations Act generally confer exclusivejurisdiction on labour tribunalsto deal with
all disputes between the parties arising from the collective agreement. The question
in each case is whether the dispute, viewed with an eye to its essentia character,
arises from the collective agreement. This extends to Charger remedies, provided
that thelegislation empowersthearbitrator to hear the dispute and grant theremedies
claimed. The exclusive jurisdiction of the arbitrator is subject to the residual
discretionary power of courtsof inherent jurisdiction to grant remediesnot possessed
by the statutory tribunal. Against this background, | turn to the factsin the case at
bar.
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[91] In Pleau v. Canada (Attorney General) [1999] N.S.J. 448, the Nova Scotia
Court of Appea dealt with the issue of whether the plaintiff could sue his former
employer and others instead of proceeding with a grievance under the collective
agreement. The employer had applied to strike the statement of claim based on the
Weber principle. The Chambers Judge dismissed the application to strike and on

appeal the Court dismissed the appeal .

[92] Cromweéll, JJ.A. reviewed the case law on the point and said: [paragraph 49]

Taking these underpinnings of Weber into account, the relevant considerations may
be addressed under three headings.

First, consideration must be given to the process for dispute resolution established
by the legislation and collective agreement. Relevant to this consideration are, of
course, the provisions of thelegislation and the coll ective agreement, particularly as
regards the question of whether the processis expressly or implicitly regarded asan
exclusive one. Language consistent with exclusive jurisdiction, the presence or
absence of privative clauses and the relationship between the dispute resolution
process and the overall legislative scheme should be considered.

Second, the nature of the dispute and itsrelation to the rights and obligations created
by the overal scheme of the legidation and the collective agreement should be
considered. In essence, thisinvolves a determination of how closely the disputein
guestion resembles the sorts of matters which are, in substance, addressed by the
legidation and collective agreement. What is required is an assessment of the
“essential character” of the dispute, the extent of whichitis, in substance, regulated
by the legidative and contractual scheme and the extent to which the court’s
assumption of jurisdiction would be consistent or inconsistent with that scheme.
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Third, the capacity of the scheme to afford effective redress must be considered.
Simply put, the concern is that where there is aright, there ought to be a remedy.

Finding Re: Jurisdiction

[93] | accept the argument of the defendant that where there is a collective
agreement many timesthe Court determinesthat the partiesarerestricted in their right
to pursueactioninthe Courtsinstead of beforethe provincia Labour RelationsBoard.
In this case, however, there is no collective agreement between the parties and |
conclude that there is therefore jurisdiction in the Court to deal with the matter. The
defendant has offered no case law to support the position that somehow the plaintiff,
which is not bound by a collective agreement, is forced to resort to the Labour

Relations Board instead of the Courts to seek aremedy against the defendant.

Was there breach of the contract and if so, what isthe appropriate benefit?

[94] | conclude herethat clearly the defendant wasin breach of the contract entered
into in 1984. That contract prohibited an application to determine successor rights.
Mr. Greer, on behalf of the defendant, agreed that the application for reconsideration

filed by the Union in November 1996 requested that the Board certify the Union as



Page: 37

bargaining agent for The Armour Group Limited based on successor rights.
Defendant’s counsel in his brief argues that by not proceeding with that application

to an actual hearing there was no violation of the agreement.

[95] Defendant’scounsel also argueslack of considerationfor the contractitself and
that the contract entered into by the Union with the plaintiff was contrary to law in
that the plaintiff had no right to enter into agreements with the Union because that
right was exclusive to the Construction Management Labour Bureau of which the

plaintiff was a member.

[96] | reject the position of the defendant on thisissue. | conclude that the Union
entered the agreement becauseit felt that the plaintiff would continuetolobby to have
residential housing projects covered by the collective agreement which at that point
was not covered. The contract itself indicates that the consideration was one dollar

and both parties had legal representation prior to signing the contract.

[97] Itisnot for this Court to decideif the consideration was adequate or fair in the
circumstances. The parties were both represented by counsel and obviously felt that

they should both sign the contract. The wording of the contract was dealt with
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carefully by senior counsel and the contract entered into willingly by both sides. The
suggestion that the Union got nothing out of the contract as suggested by the defence
witnesses does not reflect the fact that the Union was able to enter an agreement with
Armour Construction to cover a residential housing development and have Union
workersonthesite. Under the second contract the Union assisted in having the L abour
Relations Board certify Armour Construction as a unionized company and therefore

bound by the collective agreement with the Management Bureau.

[98] | aso reject the suggestion that the plaintiff could not contract with the
defendant because that right was given to the Bureau. The evidence before meisthat
at thetimethe contract was entered into, the collective agreement between the Bureau

and the defendant did not cover residential housing.

[99] | conclude that there was proper consideration for the contract entered into

between the parties and therefore the contract is binding on both parties.

Wastherebreach?
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[100] | conclude that based on the evidence that | have heard that the defendant was
in breach of the contract entered into with the plaintiff when it made the application
in November 1997 asking the Labour Relations Panel to re-consider its earlier order

of February 6™, 1985 (LRB No. 837C).

[101] | rgect the argument of the defendant that by not proceeding to a hearing on
that application there was no breach of the contract. Clearly, the breach was making
the application and the fact that it did not proceed to aformal hearingisonly relevant

on the issue of damages.

[102] Theplaintiff hasestablishedthatitslegal costsin defending that application for
reconsideration was $27,947.52 with additional interest of 3.27 percent resulting in
an interest award of $932.89 up to the date of trial of this matter. | would therefore

award the plaintiff special damages in the amount of $28,880.41.

[103] The plaintiff requests that the Court issue an injunction against the defendant

prohibiting from making a similar-type application as was made in 1997.
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[104] In the circumstances here, and in light of my finding that the reconsideration
application made by the defendant to the Union was abreach of the contract between
theparties, | would grant aninjunction against the defendant prohibiting it from doing
what it agreed not to do in the agreement. However, the wording of any such
injunction order shall follow the actual wording set out in paragraph two of the

agreement that isto say:

That the Union shall not take any action by way of Successor’s Rights application
under the Nova Scotia Trade Union Acts against Armour Group or any of its
subsidiary companies(except Armour Construction) including without limitation any
action claiming that Armour Group should be declared responsible for obligations
pursuant toits' membership in the Construction L abour M anagement Bureau and/or
the Collective Agreement between the Construction Labour Management Bureau
and the Carpenters Union.

[105] The plaintiff asksfor a declaratory relief to the effect that The Armour Group
Limited is free to contract with any company it chooses to have work done on its
propertiesand devel opmentsand isnot required to engage aunionized company to do
such work. That request is based on the argument that as a non-union company the
plaintiff is not bound by the normal restriction found in most collective agreements

which prohibitsthe union company from having work done by anon-union company.
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[106] Counsel for the plaintiff agreesthat if thedefendant, at somepoint, issuccessful
in having the Panel concludethat its empl oyees are engaged in construction work and
becomes the bargaining agent for such employees it would then be bound by that

restriction.

[107] Inthepresent circumstances, | amthereforepreparedtoissuean order declaring
that at this time the plaintiff can tender work to a non-union company because the
plaintiff isin fact a non-union company. If for whatever reason that status changes

the situation would be different.

[108] The plaintiff asksfor aggravated and/or general damages to compensate it for
the fact that the defendant made the application for reconsideration while knowing

that it was bound by the agreement entered into with the plaintiff in 1984.

[109] Insupport of the claim for aggravated damages, counsel citesthe caseof Vorvis
-and- Insurance Corp. of British Columbia [1989] S.C.J. No. 46 from the Supreme
Court of Canada in support of his argument that such damages should be awarded

here.
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[110] | havereviewed that case and | am not satisfied that the plaintiff has made out

acase for aggravated damages here and | would therefore regject that claim.

[111] Theplaintiff will be entitled toitscostsand if the parties cannot agree, | would

be prepared to hear submissions on that issue.



