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[1] Inthisdecision | have used initials to describe the parties for whom | believe
privacy may be a concern. In order to understand theinitials | will describe those
parties as follows:

- E. P. B. isthe mother of three children who were taken into care by the
Minister.

- References to the Agency or the Minister are interchangeable.

- A.W.is E. P. B.’soldest child. He was 10 years old when the protection
proceedings commenced. He was placed with his father where he remains.

- J. B.isE. P. B.”s second child. He was two years old when the protection
proceeding commenced. He is the subject of this hearing.

- E. B.isE. P.B.’s youngest child. He was three months old when the
protection proceeding commenced. He has been placed with his paternal
grandmother, K. M. D.

- K. D. isthefather of E. B.

- M. l.isK. D.’suncle and afriend of E. P.B.
- J. M.isafriend of E. P. B.

- E.M. isJ. M. sformer partner

[2] On February 15, 2006 E. P. B.’s world fell apart. Her three children were
removed from her care for reasons she did not acknowledge as protection concerns
at that time nor does she now with two exceptions. She does admit at the time the
children were taken into care she was overwhelmed with the responsibility of
caring for three children under her then existing circumstances, she was facing
eviction from her apartment and she had no alternate residence . She admits that on
the date of theinitia protection finding she was still without housing and in no
position to care for her children as aresult. After she found housing she was
overwhelmed by the protection process and felt defeated by the allegations arising
out of the protection proceeding. She had effectively given up athough she would
not consent to permanent care for J. B. . She did consent for her oldest child to be
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in the custodial care of hisfather. She did consent for her youngest child to bein
the custodial care of his paternal grandmother, K. M. D. She wants her child J. B.
returned to her care. She now has suitable housing and considers herself able to
appropriately parent this one child. She submits there are no protection concerns.
The Minister is seeking permanent care of J. B.

THE PROTECTION FINDING

[3] Atthe protection hearing E. P. B. acknowledged that her children werein
need of protective services pursuant to section 22 (2)(g) of the Children and Family
Services Act and thisis the section under which she continued to consent to the
necessary protection finding at each disposition hearing. Until this hearing neither
she nor the Agency listed the factual information considered to be true and correct
by E. P. B. leading to her acceptance that her children were in need of protective
services. The Protection Order states:

1. The children..... are in need of protective services under the Children and
Family Services Act, section 22(2) paragraph (g), reserving to the
Applicant, the Minister of Community Services, the right to lead evidence
and seek a finding with respect to the allegations under Section 22(2)
paragraphs (b) and (ja), and reserving to the Respondents..... the right to
cross-examine with respect to the affidavit evidence and all other
documents on file herein.

[4] Asaresult of the decision of our Court of Appeal in Nova Scotia
(Community Services) v. B.L.C. 2007 NSCA 45, arespondent’s admission that his
or her child isin need of protective servicesis not an admission that all or any of
the factual material contained in affidavit or other evidence provided to the court
prior to the finding is true or correct. As aresult, at the time the finding is made
upon consent, the court does not know why a respondent has decided to
acknowledge that his or her child isin need of protective services. It isalso likely
that the Minister does not know why this acknowledgment has been made. In
B.L.C. the Appeal Court has suggested:

[32] Consent findings of protection are an efficient procedural tool which avoid
early stage litigation and facilitate a focus on remediating the parenting
issues. With respect, the judge’ s approach here would create a significant
disincentive for either a parent or the agency to proceed on consent.
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[5] | recognize the Court of Appeal’s concern. However, consent with little or
no acknowledgment by the respondent of the circumstances causing the children to
be in need of protective services creates its own difficultiesand | consider these to
be as important to the “process’ asis avoiding early litigation. First of all the
parent’ s understanding about why the children are in need of protection and that of
the Minister may be at odds. The Minister may be requesting the parent to accept
services the parent does not accept are reasonable or are required and this can lead,
and in this case did lead, to aresistance to accept or follow through with
recommended services. Secondly it is awaste of the Minister’ stime and of
community resources to arrange for the delivery of services not in fact required by
arespondent. If arespondent abuses drugs or alcohol and admitsthisis afact
leading to a protection concern, requiring uranalysis testing and attendance at
programs offered by Addiction Servicesis an appropriate response. If in fact the
respondent does not abuse drugs or alcohol requiring that he or she participate in
these “services’ is awaste of resources and may result in the respondent’ s non-
compliance for reasons | have given above. In this case the Minister’ s suspicions
that E. P. B abused drugs were never tested at a protection hearing. Therefore it
continued to believe E. P. B’ s drug use was the explanation for the deterioration in
her parenting. The untested evidence of E. P. B.’s drug use was accepted by the
parental capacity assessor and was a significant element in her report. Other
possible explanations for E. P. B.’ s situation were not sufficiently examined with
the exception of the possibility that she suffered from depression or other mental
ilIness. There isinsufficient evidence before me to suggest that E. P. B. suffered in
the past or presently either from abusive drug use or from a mental illness.

[6] WhileE. P. B. failed to challenge the allegation of her drug useit is clear
that she at no time admitted to these allegations. The Agency was aware of her
denia. Given the decision of the Court of Appeal and the wording of the Protection
Order her failure to put the Agency to the proof of this allegation and othersin
earlier proceedings does not prevent her doing so now. Indeed the manner in which
the Agency conducted this case indicates it accepts that it must prove all
alegations at this hearing.

[7] Thelack of factual admissions or findings at the protection hearing stage
may and in this case did result in alengthy hearing. This disposition hearing
extended over several days because all facts relating to protection concerns were
required to be placed before the court in addition to those relating to disposition.
Even though E. P. B. had previously acknowledged her children were in need of
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protective services, the hearing over which | presided was in effect a combined
protection/disposition hearing. The reasons why E. P. B. accepted that her children
required protective services were only articulated in this hearing and she did not
acknowledge facts considered significant by the Minister.

[8] TheMinister likely did not insist that it be informed of the facts accepted as
true by E. P. B. because she stated she was prepared to comply with the conditions
and participate in the services it recommended. The respondent, although she had
counsel, likely did not realize the importance of putting the Minister to the proof of
the facts she would not admit, such as her drug abuse. Had she done so the
progression of thisfile may have been a positive rather than a negative experience
for both parties.

[9] Therole of thiscourt at adisposition hearing isfirst to determine whether
the child continuesto be in need of protective services. If thisfinding is made the
court must then consider which plan for the child's care will bein the child’s best
interest.

[10] Inanalyzing the evidence | have applied the test of credibility set out by
O'Halloran, J.A., speaking on behalf of the British Columbia Court of Appeal, in
Farynav. Chorny, [1952] 2 D.L.R. 354, at page 357:

In short, the real test of the truth of the story of awitness in such a case must be
its harmony with the preponderance of the probabilities which a practical and
informed person would readily recognize as reasonable in that place and in those
conditions.

[11] Inapplying thistest | have considered the internal consistency of the
evidence, the logic and common sense of the testimony in terms of the
circumstances described, the consistency of the evidence against the standard of
prior statements and against any contrary evidence and the exhibits filed.

[12] Inthisdecision when | state that there was “no evidence” or that an
allegation was “unproven” it is to be understood that while there may have been
information provided about a particular alegation, it was not reliable and as a
result no weight was given to that information.

TIMELIMITATIONS
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[13] Pursuant to section 45(1)(a) of the Act, the duration of all disposition orders
in this proceeding must not exceed 12 months from the date of the initial
disposition order. The first disposition order was granted in this proceeding on
August 8, 2006. The final disposition hearing was commenced June 19, 2007 but
required 10 days to complete. Consecutive dates could not be found and final
submissions of counsel were provided in writing because they were not able to
complete these on the final day of the hearing held on July 13, 2007. The fina
written submission of counsel was received July 26, 2007. | was scheduled for
vacation leave returning August 13, 2007. The parties were informed of this
dilemma and my expected inability to digest 10 days of oral evidence and
numerous pages of documentary evidence in order to render a decision on or
before August 8. | considered the rulingsin Children’s Aid Society & Family
Services of Colchester County b. W.(H.) 1996 CarswelINS 495 (NSCA) and Nova
Scotia (Minister of Community Services) v. F. (B.) 2003 CarswelINS 384 (NSCA)
and determined that | could extend the time limitation in the Act in order to render
my decision but was limited to granting an order either placing the child in the
permanent care of the Minister or returning the child to E. P. B.

PROTECTION FINDING REQUESTED

[14] The protection concerns alleged by the Minister to have existed and to
continue to exist are:

1. There isasubstantial risk the child will suffer physical harm caused by the
failure of E. P. B. to supervise and protect the child adequately.

2. There isasubstantial risk the child will suffer emotional harm, demonstrated
by severe anxiety, depression, withdrawal, or self-destructive or aggressive
behavior and E. P. B. does not provide or refuses or is unavailable or unable
to consent to services or treatment to remedy or alleviate the harm.

3. Thereisasubstantial risk the child will suffer physical harm caused by
chronic and serious neglect by E. P. B. who does not provide, or refuses or is
unavailable or unable to consent to services or treatment to remedy or
aleviate the harm.
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[15] The Minister aso allegesthat E. P.B. has exposed her children to domestic
violence. Section 22 (1) of the act is problematic because it does require proof on
a balance of probabilities that “the child has suffered physical or emotional harm
caused by being exposed to repeated domestic violence... and the child' s parents or
guardian fails or refuses to obtain services or treatment to remedy or aleviate the
violence.” Thisisunlike other sections of the Act which provide for afinding that
achildisin need of protective services when there is a substantial risk that the
child will suffer physical or emotional harm. The evidence in this case does not
satisfy me that the child in question either has in the past or is now suffering any
emotional harm caused by being exposed to repeated domestic violence perpetrated
against E. P.B. Present knowledge about the emotional harm caused to children as
aresult of their exposure to domestic violence may suggest that afinding of actual
harm is unnecessary. However the legislature could have chosen to recognize this
by providing a clause permitting this finding where there is a substantial risk of
harm. Having not done so | consider it inappropriate for me to import arisk of
harm into a section that clearly requires evidence of actual harm. However, | do
consider the the risk that a child will be exposed to repeated domestic violenceisa
consideration that can be taken into account under section 22(2)(qg).

[16] The phrase “substantial risk” means areal chance of danger that is apparent
on the evidence. Judge Daley elaborated on this definition in Family & Children’s
Services of Lunenburg (County) v. S, (W.L.), 1999 CarswelINSA61 and stated:

Substantial risk does not mean some risk, or alittle risk, or maybe arisk but area
chance of danger apparent on the evidence. Speculation or hunches or
possibilities do not meet the statutory definition....

[17] The Agency has the burden of proving J. B. isin need of protective services.
The standard of proof isthe civil standard. After reviewing the evidence the court
must be satisfied “on abalance of probabilities’ that J. B. if returned to his
mother’ s care, would be at substantial risk of harm for any of the reasons set out in
section 22 (b),(g), and (ja) of the Act.

[18] The Minister supportsits allegation of protection concerns based on
information that E. P. B. :

1. Had no pre-natal care prior to the birth of her youngest son and very little
prior to J. B. s birth.
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Had not attended to her youngest son’simmunizationsand J. B.’s
Immuni zation was incompl ete.

Had failed to arrange for her oldest son’ s appointment at the Nova Scotia
Hearing and Speech clinic as recommended by his school.

Had failed to feed her children on February 11, 2006 and had failed to
properly attend to their care.

Had been careless in the use of her computer which may have exposed her
children and others to inappropriate images.

Had permitted her residence to become filthy in February, 2006. The
children were not clean and had an unpleasant odor on their bodies. She was
facing eviction and had no alternate residence.

Had allowed people into her residence at al hours of night and they played
loud music and partied which eventually led to her eviction.

Had maintained arelationship with K. D. even though he was abusive and is
now in arelationship with J. M. who has a prior conviction for domestic
assault and continues an abusive relationship with the woman he assaulted.
Was in conflict with neighbours leading to her eviction.

Did not properly supervise her children allowing J. B. to hang out the
window, allowing A.W. to play in the hallway of her apartment building and
alowing A.W. and J. B. to play outside the building unattended.

Has a drug abuse problem.

Is an individual who has engaged in criminal activity.

Has been assessed in a parental capacity assessment that concluded her
children should not be returned to her care.
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14. Iswithout asocial support system and isresistant or unwilling or unable to
co-operating with those who would help her.

15. Did not follow through with services although she repeatedly indicated her
willingness to do so and was under court order to do so. She has offered no
reasonable explanation for her failures.

[19] In order to appropriately assess all of thisinformation it isimportant to
review what was known about E. P. B. prior to February 2006.

PARENTING PRIOR TO FEBRUARY 2006

[20] Thefirst referral to the Agency was made on January 25, 2005. It was an
anonymous call but later K. M. D. wasidentified as the source. She reported that
E. P.B. was heavily into partying with younger kids and using cocaine, ecstasy, and
other drugs. She indicated that the children get locked or shut up in their room
during parties at E. P.B.’s apartment. It was reported that recently E. P.B. partied
for four nights straight, during which time her youngest child, J. B., only received
two bottles of milk. The caller also stated that there was another occasion when E.
P. B.’s oldest son came home from school early due to a snowstorm and had to
hang around the building until midnight when his mother finally came home. Asa
result of thisreferral an investigation ensued which involved a home visit and
interviews with collateral contacts including the oldest son’s teacher and the
building superintendent of the apartment complex in which E. P. B. lived.

[21] On February 10, 2005, Agency workersvisited E. P. B. at her apartment for
a scheduled appointment on that date. It was reported that the house was
‘relatively clean and appropriately furnished’ and that the children presented as
physically well cared for. The oldest child was interviewed by the social worker
and he did not provide any information to offer support for the allegations against
his mother. E. P. B. was also interviewed and she ‘ vehemently denied’ all
alegations levied against her. She was confident that the complaints come from K.
M. D whose son (K. D.) E. P.B. was dating. K. D. was significantly younger than
E. P.B.

[22] On February 15, 2005 the oldest’s child’ s teacher was interviewed and
reported that he was frequently late for school and sometimes did not bring his
homework or assignmentsin on time. Histeacher also stated that E. P. B. was
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difficult to get ahold of because she did not have a phone; however, she usually
responded when notes are sent home and she once attended a meeting concerning
her son’s performance in school.

[23] On February 16, 2005 P. A., building superintendent, in a conversation with
agency staff stated that E. P. B. had lived in the building he supervised for over
four years and she had never been a problem with regards to parties, disturbances,
or her children. Mr. A. did report that on a couple of occasions he had to speak to
her about the bass on her stereo, in response to complaints from other tenants. She
aways turned down her music when asked to do so. There was also one occasion
when her oldest son had to be brought home because he was playing in the halls.
However, other children also played in the halls. The superintended stated that he
did not have any reason to be concerned about E. P. B.’ s supervision of her
children. In his affidavit filed as Exhibit #5 Mr. A. attempted to paint a different
picture of E. P.B. but when giving his oral testimony her returned to his original
analysis save only for circumstances in the last year which | understood to be a
reference to events subsequent to February 16, 2005. | accept that the information
he gave in February 2005 was an accurate portrayal of E. P.B. prior to that date.
Until February 3, 2004 the only written complaints against her on file concerned
her pets, one complaint in September 2002 and another in October. On February 3,
2004 she received awritten complaint about an offensive odour coming from her
unit. There were 4 “noise complaints’ in total from January 26, 2005 until
February 6, 2005 on the record produced by Mr. A. and | consider those to be
relatively minor. She did play loud music and it appears a neighbour may have
called the police in respect to these noise complaints. While the noise complaints
did not concern Mr. A., and in his oral evidence he states he personally knew
nothing about “parties’, those 4 complaints apparently formed the foundation of
the decision by the property management not to renew E. P.B.’slease and on April
11, 2005 a letter was sent informing her that her lease would not be renewed on
November 30, 2005. Perhaps the more significant reason for the decision not to
renew was that the offended neighbour would call the police with these complaints
and E. B had been offered a different apartment in the same building which she
refused. She did so because she could not afford the rent in the alternate
accommodeation. Therefore complaints from the neighbour might have continued if
she remained. | also note that because E. P.B. did not have a phone those wishing
to go up to her apartment would call the superintendent. When this occurred | ate at
night this was a burden. The evidence suggests this became a significant problem
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after April 2005, after the decision by management not to renew E. P. B.' s lease.
There are no complaints on her file about thisissue.

[24] P.B., isalso abuilding superintendent and he works with P. A.. He had only
done so for six to seven months prior to March 2006. None of what he reports has
anything to do with the time prior to management making its decision not to renew
E. P. B.’slease on April 11, 2005. The events he describes happened sometime
between July 2005 and March 2006. | have no doubt both he an Mr. A. were
bothered by those trying to get into her apartment late at night. | also note they
could have assisted her by refusing to buzz such visitorsinto the building. Mr. B.
also commented on her supervision of her children. | do not accept that he has
accurately reported this event. He did not have a clear view of the property and |
accept that if he did see the children playing outside, E. P. B. was watching her
children from where he could not or did not see her.

[25] Reviewing theinformation about E. P. B. to February 2005, | am satisfied
she was a satisfactory parent. She was not perfect but her imperfections did not
place her children in need of protection. The information received did not support
the allegation that she was a drug user who partied al night as had been alleged,
nor did that information support neglect or lack of supervision.

[26] Lynn Mac Donald, aregistered social worker employed by the Halifax
Regional School Board, had contact with E. P. B. in April 2005 concerning her
oldest son and an apparent lack of follow through in respect to an assessment and
services recommended for him by the school. It became apparent to Ms. Mac
Donald that there was a misunderstanding about who was to make the referral to
the Nova Scotia Hearing and Speech Clinic. Lynn MacDonald testified that E. P.
B. thought the school would make the referral while officials within the school
expected E. P. B. to do so through her family physician. | find the
misunderstanding to be real and the lack of referral was not due to any deliberate
faillureon E. P. B.’s part.

[27] Itisknown that by February 2005 E. P.B. wasin relationship with K. D. a
young man who was 17 years of age but who E. P. B. understood was older. This
relationship brought his mother, K. M. D. into E. P. B.’slife. She was awoman

who, in her oral testimony before me, E. P.B. stated “scared the crap out of me” .
Lynn Mac Donald, commented about this relationship to case worker Donna Best
and stated E. P. B. by February 10, 2006, was “totally overwhelmed in caring for
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three children. Further, she did not appear to be appropriately assertive and, in my
observations, was allowing others, including the paternal grandmother of (her
youngest child) to walk all over her.”

[28] On April 1, 2005, K. M. D. made a second referral to the Agency. She was
concerned for the children’s safety because E. P. B. and K. D. were fighting. E.
P.B. was pregnant with K. D.’s child. The previous day he had punched aholein
thewall in the hallway of E. P. B."s apartment. A few days before he had smashed
out awindow in her apartment. E. P. B. came to live with her for aweek and a half
during which time there was an altercation between she and K. D. Heraised afist
to E. P.B. but did not strike her. She believed her son need help with anger
management.

[29] On April 8, 2005, K. D. made athird referral reporting that E. P.B. and K. D.
had gotten into a fight. She transported K. D. to E. P.B.’s home to obtain his
belongings at which time she saw J. D. “hanging out the window” . She later
described this as the living room window and suggested there was a chesterfield in
front of that window. She made additional statements that are in the file note. Her
various statements do not have an internal consistency. In addition, when agency
workers attended at her home on April 13, 2005 E. P.B. admitted sheand K. D.
would argue and he would yell at her. There was pushing and shoving but he did
not break awindow or put a holein the wall. The workers file note, confirmed by
her testimony during this hearing reveal ed:

Worker observed the livingroom window to have a screen in the middle window.
Worker observed no chesterfield under the livingroom window as indicated by the
referral source. ....E. P.B. stated and demonstrated that J. B. can and does stand on
the radiator located under the livingroom window and that when J. B. stands on it
only his head is above the window frame. .....Worker observed the bedroom
window and observed no screen iniit. E .P.B. stated that the screen blew out
during awind storm. Stated that J. B. cannot open the window himself and noted
that she keepsit locked .....

[30] The agency decided to closeits file on August 15, 2005 and Nadine
McMullin noted in the fileon July 28, 2005 that the children had seen their family
doctor and their immunizations were up to date. Her note of August 15, 2005 stated
“...There appears to be a close emotional bond between E. P.B. and her children
and E. P.B. displays appropriate parenting skills.”
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[31] The Minister now refersto the allegations made by K. M. D. that J. B. was
left unsupervised and was “hanging out awindow” , and that her son smashed a
window and punched a hole in the wall, which it did not substantiate by August 15,
2005, are now proven in this case to be factual. | do not accept K. M. D.’s
statements as credible. She has never personally witnessed the events she describes
except for seeing J. B. “hanging out awindow” and her son and E. P.B. verbally
arguing with one another. Her evidence about the window incident is not consi stent
nor isit logically compelling when compared to the findings made by the worker.
Itisvery clear that K. M.D. was displeased about the relationship between her son
and E. P.B. | am satisfied that there were no protection concernsto August 15,
2005.

PARENTING FEBRUARY 2006

[32] On February 8, 2006 K. M.D. made additional complaints against E. P.B. |
will review each in light of the evidence before me in this hearing.

[33] She stated that E. P.B. had akitten, rabbit, rat and bird in the apartment with
the children. Both police officers and Agency workerswerein E. P.B.’ s apartment
shortly after these complaints were made. None mentioned any animalsin her
apartment. It was a small apartment and animals would have been noticeable. E.
P.B. did acknowledge owing animalsin the past.

[34] K. M. D. complained that the foul smell in the apartment was overwhelming.
Agency workers commented on the unpleasant smell in the apartment and of the
fact that it was not clean. | am satisfied that E. P. B’ s housekeeping standards had
sharply deteriorated. She attempted to minimize the condition of her apartment at
the time but | do not accept her categorization of its condition as “not as bad as the
workers stated” . The condition of her apartment was unacceptable.

[35] K.M.D. stated that E .P.B. put her 3 month old son on the floor all the time.
She did not care for him well and he was usually dirty. These are statements
without content and they remained so throughout the hearing. | am satisfied that
these children were not “clean” at the time they were taken into care. However, |
am not satisfied that these were significant parenting issues for the Agency then,
nor should they be now. The Agency eventually placed E. B. in the care of K. M.D.
a person about whom the following comment was made by an Agency worker
about her visit to her home on February 15, 2006, (Exhibit # 1 page 000041):
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Attended at (K. M.D.’ sresidence) to apprehend E. B. Met with K. M.D. E. B. was
asleep on the couch. Worker did not see any pillows around E. B. to stop him
from falling off the couch if he should roll..... Children were brought back to
office. Both E. B. and J. B. had a very strong odour on their clothing and bodies.”

[36] According to the evidence in this proceeding K. M.D. had E.B. in her care
since February 11", 2006. Therefore his odour came from her lack of care.
Presumably K. M. D. is now more attentive to E. B. since the Agency determined it
appropriate that she continue to care for him. | am satisfied the lapsesin care
shown by E. P. B. are explained, but not excused, by the particular circumstances
in which she found herself at the time. Her present circumstances are completely
different and, aswith K. M. D. these lapses in care are not insurmountable nor
particularly indicative of future care ability.

[37] K. M. D. complained that E. P.B. waswith M. I. who wasa heavy drinker
and crack user. She has no persona knowledge of his substance abuse. No
evidence was offered in this hearing providing any proof of the allegation that M.
|. was either aheavy drinker or acrack user.

[38] K. M. D. informed the worker that E. P. B. “was arrested for an outstanding
warrant”. She did not say and was not asked whether this was something that
happened afew hours ago, afew days ago, or afew weeks ago. E. P.B. did haveto
answer to an outstanding warrant involving a shoplifting charge with which she
has now dealt. There was awarrant issued for her arrest and the police were
involved briefly but at the time this occurred it did not create a protection risk to
her children.

[39] K.M.D. alegedthat M. I. wasin E. P. B."s apartment along with some
other guys and M. I."stwo sons who were 15 and 13. All were drinking and doing
drugs. During this hearing no evidence was introduced in proof of any of these
alegations. E. P.B. did provide information that M. |. was afrequent visitor to her
home and on one occasion one of his sons arrived at her home already intoxicated.
He slept on her couch that evening and vomited all night thus accounting for the
smell in her apartment.

[40] K. M. D. stated that E. P. B. sent sexually explicit pictures of herself over
theinternet to M. |.’s two sons and these were intercepted by the boys mother. In
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fact the police did receive a complaint from the mother of these boys aleging that
E. P.B. had sent her sons nude photos of herself. Upon investigation it appeared
that E. P.B. did have on her computer sexually suggestive photos of herself. She
was dressed but in provocative clothing. She wasn't nude. E. P. B. deniesthat she
sent these to M. 1.’ s sons. Others had access to her computer. The pictures may
have been sent as aresult of someone else’ s intervention including the boys
themselves who visited her apartment. The police did not charge her with any
offence. E. P. B. does admit that she sent a copy of these picturesto K. D. “her old
boyfriend” as she then called him. She also acknowledged that her failure to
password protect the file containing these pictures meant that her own children,
and in particular her oldest son, who was computer literate, could access those
photos. She acknowledges that her actions were inappropriate and testifies she
would not do such athing in the future. | accept she is a person who did not fully
understand that others could easily access her files.

[41] K. M. D. stated that the youngest child had never been to the doctor and had
not received his needles because E. P. B. always misses her appointments. The
evidence at this hearing about exactly when these children finally had all of their
Immunizations is somewhat unclear. Nadine McMullin in her note made July 28,
2005 stated that the children’ simmunizations were up-to-date. However, this
information may have come from E. P. B without confirmation from the family
physician. Thiswould be areference to the oldest child and to J. B. since the
youngest child had not by that date been born. The youngest child was three
months old by the time this protection a proceeding commenced and he had not
received the immunizations he should have received by that date. While many
parents would have attended to the immunization schedule earlier in the context of
E. P. B.”sthen circumstances | do not consider this failure to have placed this child
at asubstantial risk of harm although it did place him at risk.

[42] K.M.D. statesthat M. |."s son, who is 15, supplies E. P.B. with the drug
ecstacy and that she is on ecstasy all of thetime. There was no evidence tendered
in proof of this statement.

[43] K. M.D. informed the worker that there was a school social worker involved
with E. P.B.’soldest son. Thiswastrue. That worker was Lynn Mac Donald.

[44] K.M.D. stated that E. P.B. gave little stimulation to the baby. She props
him in achair all day with a bottle and she spends her time on MSN. In giving her
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oral testimony and in her affidavit K. M.D. does not describe this alegation in
detail. When did she see these deficiencies, how often did she see them, what was
E. P.B. doing at the time? What were the other children doing? There was and isno
content. There are those who during access visits watched the interaction between
E. P.B. and her youngest child and suggested she was not as interactive with him as
sheiswith J. B. and that she would prop a bottle under him.

[45] E.B.wastakenoutof E. P.B.’scarevery early in hislife. Hewasachild
whom she had not wished initially to carry to full term. Her parenting of this child
occurred at atime when she was being evicted from her apartment and was dealing
with the constant criticism and controlling demands of K. M.D. Her relationship
with that child’ s father was also a source of confusion and conflict. She was
attempting to cooperate in respect to access and to receive some support from these
individuals. Unfortunately the support they may have provided was not positive.
She does acknowledge that during this time she did spend nighttime hours on
MSN. She does still minimize the extent to which she had deteriorated during this
time but she has acknowledged these concerns as protection concerns.

[46] E. P. B. had little time to nurture her youngest child. The unnatural
environment of the “access’ visit would not have assisted this development. E.
P.B. isnot before this court requesting that she parent her youngest son. Sheis
requesting that she parent J. B. | find thereislittle in the evidence about her care of
E. B. that assists me in assessing the capacity of E. P. B. to parent J. B. safely
without protection concerns. Until February 2006 the balance of the evidenceis
that she parented both J. B. and her oldest son adequately. A.W. is reported to be a
pleasant, helpful child. J. B. was reported to be healthy and happy. Thereis some
suggestion in the evidence that his difficulty settling into the foster home may have
arisen because of inappropriate parenting but this comment has not been elaborated
upon in this proceeding. | am not satisfied | can make afinding of substantial harm
from this observation contained in the agency file.

[47] | have carefully dissected K. M.D.’s complaints to the agency in order to
highlight areality that permeatesthisfile. Some of K. M.D.’s concerns were real
but these either have been admitted or were relatively minor. The allegations of
most concern remain unproven as they have been from the moment the Agency
began to deal with those allegations. K. M.D. has no persona knowledge of any
drug use either by the E. P.B. or by M. |. Her apparent sources of information, her
son and M. |.”sformer partner are not reliable sources. Neither gave evidencein
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this proceeding. Nevertheless the information provided by K.M.D. appeared to
have been accepted as truthful by the Agency even though sheisaperson who is
not always truthful, a fact known to the Agency. Also sheisan individual who has
had problems, some of which are similar to those suffered by E. P.B. She has faced
eviction, her care of E. B. was not perfect, she has had unpleasant arguments with
her neighbors . She has been in abusive relationships and has had difficulty
extracting herself because the persons abusive to her were either her partner,
former partner, or her son K. D.

[48] On February 12, 2006 the Halifax Regional Police recelved a complaint
from K. M.D. advising “that she attended the residence recently after (E. P. B.'s
oldest son) called her saying that his mother was passed out and he couldn’t wake
her. K. M.D. reported that the oldest child had turned over some pillsto her saying
that his mother takes them all thetime..... K. M.D. allegesthat E. P.B. uses drugs
regularly.” (Exhibit 30, page 000040). Constable Flynn and Constable Lassaline
attended at E. P.B.’ s apartment on February 12 at 17:39 and in the report ( Exhibit
23) stated:

Theresidence of (E. P.B.) was checked. All appeared in order. Cst.
Lassaline confirmed there was food in the residence sufficient to feed the
children.

[49] Interestingly these officers did not report any odor in the apartment.

[50] The report of Constable Gerry Murney attached to Exhibit 27 in this
proceeding recites information he received when investigating a complaint by E.
P.B. that her son had not been returned to her home by the child sfather K. D. He
was in her home on February 14, 2006 and noted that at 20:30 hoursE. P.B.’s
oldest son and J. B. were awake in the apartment and that the residence had an
overwhelming bad older. E. P.B. explained this was because her friend' s son had
arrived at her home quite intoxicated and had spent the night on her couch
vomiting all night long. When he spoke with K. M. D he asked her to explain why
she had not returned E. B. to his mother’ s care she informed him:

She received a phone call from A.W. who called her and told her that he was
starving, that there was nothing to eat. Hetold K. M.D. that he asked his mother
to make him something to eat and she told him to go away. That his mother he be
was lying down and not moving that she was on drugs. K. M.D. went to (E. P.B.’s
apartment) and says she found E. P.B. in abad way, drugged and disorientated.
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That she fed the oldest child, J. B and the youngest child. While she was there the
eldest child gave her to pills and said that these are the pills mommy takes, that he
was worried that J. B. might take them. K. M.D. says she stayed around until E.
P.B. cameto then sheleft and took the youngest child with her.

[51] Shereports this event to have occurred February 11™ . From police records
it appearsthat K. M.D. did not report her concerns until February 12" . No pills
were ever given to the officers. The officers who attended at that time confirmed
there was food in the residence. | am satisfied there wasfood in E. P.B.”s home
and that either A.W. did not provide correct information to K. M.D. or she did not
accurately report what he in fact told her, or that he used words that did not
accurately portray the existing situation. The Agency refersto this event and
complainsthat E. P.B. did not feed her children on the day in question. The
Agency worker discussing this matter with E. P.B. on February 14, 2006 reportsin
her note:

| informed her that it was reported that the reason that K. M.D. had come to her
hometo get E. B. was because she had received an MSN message from A.W.
reporting that she was acting strangely, that she was sleeping and A.W. could not
wake her up. He reported that he and J. B. were hungry and she was not caring for
them. It was further reported that when K. M.D. attended at her home on Saturday
morning she was out of it and A.W. had to help her get in the shower. A.W. had
given her 2 pills that he found near the computer telling K. M.D. that his mother
had taken these pills.

[52] Thisisyet another version of the same events. Which is the accurate
account?

[53] A.W.wasinterviewed on February . The worker reported:

A.W. stated that they were both upset because his little brother E. B. had gone to
visit his grandmother, but now the grandmother had not agreed to bring him back
home. He stated that he had a conversation with K. M.D. over the computer. He
stated that he was asking her to bring E. B. back to them and she got mad at him
telling him that he had not right to tell her what to do. .....He said that his mother
was slegping alot and had not fed him. He asked K. M.D. to come over and feed
them. He said that M. |. was there and they woke his mother up and then things
were fine. He told K. M.D. that she did not have to come over but she came over
anyway to get E. B. Austin stated that his mother wastired alot and had to sleep a
lot. | asked A.W. if he had to help his mother take a shower. He said that he did
because she was so tired.... he stated that his mother should spend less time on the
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computer and more time cleaning the house and doing dishes. He stated that some
of the people that come over are ok and some are not. He stated that M. |. was ok
and he gets along with him well.

[54] According to A.W. s information he was on MSN on the day in question
asking K. M.D. to return his baby brother. K. M.D. states the communication was
about his being hungry. She states she took the youngest child out of the home as a
result of A.W.’s message to her. Hisinformation is that his baby brother was not in
the home when this communication occurred. E. P.B. agreesthat K. M.D. took her
youngest child from her home on February 11, but she, until these proceedings, did
not know K. M.D.’s version of why this happened. She does admit that on the day
when the youngest child was removed she was tired and A.W. may have turned on
the shower for her. She denies she was naked. She did not know at the time of the
occurrence that A.W. had sent a messageto K. M.D. She was not directly asked
whether she had fed the children on the day in question but if | accept some of
A.W. sinformation he did complain to K. M.D. that his mother had not fed him
and he was hungry. Whether it was on the day K. M.D. removed the child or on
another day | do not know.

[55] K.M.D. did not report that A.W. told her M. I. was in the home and that she
didn’t need to come over. | do not accept K. M.D.’s version of these events as
correct in every particular. She exaggerates and mixes in past events with the
present. Not all of her information is credible. A.W. s information also hasits
frailties. What | do find isthat at this period in her life E. P.B. was not attending to
her children as she had in the past. While | am satisfied they were fed they may not
have recelved three meals every day. The house wasamessand it did smell. E.
P.B. wasliving in a chaotic situation from which she had not extracted herself. She
was about to be evicted from her apartment. She had ignored the landlord’ s notice
to quit and had not arranged for alternate housing although she had ampletime to
have done so. These factors did place her children at substantial risk of harm.
However, the present situation is different. She has housing suitable for herself and
J. B. and she has lived in that accommodation since January 2007 . Thereisno
evidence before me that either her neighbors or her landlord have complained
about her. Wayne Hollett, who was in her present residence found it to be clean
and nicely furnished. E. P.B. was able to work with persons and agencies in order
to acquire this apartment. To do so she needed the assistance of her worker Ms.
Gosbee which she eventually obtained. She also needed to find an organization to
act as trustee on her behalf and she needed to deal with issuesrelating to
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outstanding debt for previous accommodations. These debts had impeded her
ability to obtain housing. She also had a period of time when she was not in recei pt
of her social assistance. She had been assigned a new benefits worker . Under the
regime of her previous worker she filed yearly statements of her income and also
filed when he requested her to do so. Thereisthe suggestion that at some point she
would have been required to file monthly statements but that is not evident from
the information before me. The new worker expected to receive monthly
statements and because these were not provided E. P.B.’s cheques were withheld.
E. P.B. was supported by her friends until she eventually arranged to meet with her
new worker who was not prepared to assist her at that time in completing these
forms. It would have been easy and compassionate for her to do so but this worker
did not offer that assistance.

[56] E. P.B. did not find housing as quickly as the agency would have preferred
but in reviewing the evidence of the effort she did make and the barriersin her way
| make no adverse finding against her. Perhaps others may have attended to these
issues earlier but given her past history as a reasonable effective individua able to
live on her own raising two children | am not prepared to draw the conclusion from
these events that this or something similar to it has a probability of recurrence.

[57] Although not perhaps not explicitly stated during these proceedingsit is
implied that achild in E. P.B.’s care would be at substantial risk of harm because
E. P. B. has never explained why she was in the circumstances in which she found
herself in February 2006 nor why she was unable to deal appropriately with those
circumstances or accept Agency offers of help. | find that during the course of this
proceeding, and if one carefully reads the file notes about what she has said, she
has explained what happened. However, she has not completely acknowledged her
role in creating and continuing the situation in which she found herself and she has
not availed herself of servicesthat may have been useful to her. These failures on
her part have not assisted her cause.

[58] | findthat E.P.B. wasthe mother of three young children living on social
assistance, without a telephone, involved, because of the birth of her youngest
child, with a young man about whom she was ambivaent. He was not particularly
nice to her, they yelled at one another and there was pushing and shoving.

However she would occasionally believe that possibly they could have a
productive relationship. She knew it was inappropriate that they raised their voices
to one another and argued and that there was pushing and shoving between them
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but nevertheless she still had some desire to have arelationship. She did suggest to
the parental capacity assessor that he did some damage to her apartment but she did
not describe any details. Nor was she asked. The fighting between them was
histrionic and at the lower end of the scale. She did not want to have arelationship
with this young man’s mother but she had no choice. K. M.D. was aformidable
woman who made it her place to interferein E. P.B.’slife. Without any
consequences for K. M. D. she would make untruthful allegations about E. P. B .to
which E. P.B. was required to respond. K. P.B. retreated into alife where she
would not plan ahead and she escaped into the Internet at night. She was unable to
convince Agency workers about her situation. She was accused of substance abuse.
For a considerable period of time she had no personal residence. Sherelied on
friends to support her. She became defeated and did little to help herself. She
ignored requests of her. Those with which she had complied did not appear to help.
She needed someone to literally take her by the hand and get her back on her feet.
This did not happen. She was told who she should meet but often did not get to
those appointments. Thisis not the life sheis presently living. The fact that she did
live it does not satisfy me that it is probable she will find herself in asimilar
situation and react similarly in the future.

[59] DidE. P. B.’s circumstances mean that she was suffering from situational
depression? It may have but no one can say what her mental state may have been
at that time. She was not assessed during this crisis but only after. The conclusions
of those who met with her after was that there were no mental illnesses or disorders
present. The agency might suggest that if thiswas her problem she should have
sought out services and no doubt E. P. B would agree. The question now is
whether this lapse on her part under those circumstances suggests with a degree of
probability that she does not have the capacity to safely parent J. B. now. | do not
draw this conclusion.

DRUG USE

[60] The Minister allegesthat E. P. B. would be at substantial risk of harm
because of substance abuse. The evidence supporting this allegation is:

1. The information supplied by K. M. D.
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2. Information provided to the agency by Paula Bradberry indicating that
during the last parenting skills session attended by E. P. B. she appeared to
be under the influence of a substance.

3. Information received from Allison Jones, E. P. B.’sincome assistance
worker. During her first meeting with E. P. B. she believed E.P.B. to be
under the influence of a drug because she had dilated pupils, dark eyes and
she was slurring her speech. Ms. Jones reported she could barely talk. She
could not tell Ms. Jones the name of her child welfare worker nor the date of
J. B.’s hirth.

4, Oral Testimony of Wayne Hollett, counselling therapist, indicating E. P.B.
admitted to him that she had used marijuanain the past but denied any
present use.

5. E. P.B. did not make herself available for uranalysis testing as she had
agreed and in accordance with the court orders.

6. The observation of Elaine Boyd on page 34 of her report, supported in her
oral testimony, that “ E. P. B. appears to have a number of personality
characteristics that have been associated with substance use or abuse
problems.”

[61] | have already commented upon K. M. D.’s credibility. She has no personal
information about E. P. B.’sdrug use and | put no weight on her allegationsin this
regard.

[62] | accept that Ms. Bradberry is atrained and astute observer. E. P. B. may
have been under the influence of some drug on that date. | am not as confident of
the observations provided by Ms. Jones. She appeared clearly uncomfortable when
giving her testimony and | am satisfied E. P. B. made her uncomfortable. However,
| am not satisfied this was because E. P. B. was under the influence of a drug when
they met. E. P.B. isan individual who has been described by many as a person with
aflat effect. She uses very black eyeliner which enlarges her eyes but unfortunately
gives them a droopy, sleepy effect. Having observed her over 10 days, at which
time | am satisfied she was not under the influence of any drug ( | am sure had she
been, that would have been drawn to my attention.) | can understand why her
appearance may lead othersto draw this conclusion. She has explained why she did
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not know the name of her worker at the time. | am also satisfied that she felt
intimidated by Ms. Jones' questioning.

[63] E.P.B. sadmission of past marijuanause, and her failure to participate in
the uranalysis testing certainly raises a suspicion of drug use but it isinsufficient to
justify aconclusion on a balance of probabilities that sheis or has used drugsin
circumstances that will now or in the future place her child at substantial risk of
harm. The analysis of these pieces of evidence together with the one observation of
likely drug use by Ms. Bradbury still does not prove serious or significant drug use
that would place her child at substantial risk of harm.

[64] Ms. Boyd' scomment about E. P. B.’s likely substance abuse is contradicted
by the report provided by Capital Health Addiction Prevention and Treatment
Services, aservice the Agency required E. P. B. to access and she did. That report
states:

Based on the results of the SASS], the clinical interview, and the collateral
contact, E. P. B. has been assessed as alow risk for drug or alcohol addictions.
There is no recommendation for further alcohol or drug assessment or services at
thistime.

[65] The Agency has suggested that little reliance should be placed on this report
since the SASSI is based on self reporting. If it has so little respect for the work
performed by this Service it should cease requiring people to attend for these
assessments. | can understand E. P. B.’ s discouragement when it became apparent
that this report did not relieve her of the suspicion of drug use. Of course by the
time she offered to carry through with uranalysis testing the Agency was not
prepared to provide her with that service because of previous non-compliance with
this and other services.

[66] Ms. Boyd must interpret the tests she administers. That interpretation
contains within it all of the information provided to the Agency by persons whose
information | have not accepted as credible. Whatever the indicatorsin Ms. Boyd's
tests, they do not satisfy methat E. P. B. has a substance abuse problem.

DOMESTIC VIOLENCE
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[67] TheMinister allegesthat if J. B. isreturned to the care of E. P. B. he will be
at substantial risk of emotional harm from exposure to domestic violence. Their
evidence in support of this conclusion.

- E. P.B.’s statements to the parental capacity assessor Elaine Boyd
- Reportsin the police records
- Her present relationship with J. M.

[68] Theinformation E. P.B. gave to Elaine Boyd is on page 26 of her report and
isasfollows:

E. P.B. reported that her first serious relationship was with a young man named B.
W.. They weretogether for 1 ¥z years and the relationship began when she was
age 17 and he was 21. She described the relationship as extremely abusive
emotionally, physically and sexually..... according to E. P.B. thisrelationship
created conflict between she and her parents because they were aware of the
abuse and she continued with the relationship...

[69] Policerecordsto indicate that on one occasion in 1990 E. P. B did institute a
complaint of a physical and sexual assault against her perpetrated by B. W. which
did not go forward because she informed the police intercourse had occurred with
her consent and although the physical assault was not consensual and although he
had threatened her she did not fear him and she was not hurt. She in fact wanted to
continue her relationship with him. It would appear the charges were not pursued.
This event occurred many years ago and E. P. B. did eventually discontinue her
relationship with this individual.

[70] Policerecordsindicate that in the year 2000 E. P. B. reported that R. M. who
was afriend had assaulted her. The records do not indicate what occurred in
respect to this charge but there’ s nothing in these records to suggest that R. M. was
in along-term relationship with E. P. B. and nothing in the evidence that | have
reviewed to suggest otherwise. Her testimony isthat they had been raised in the
same neighborhood and therefore had known one another for some time. They had
an active friendship for about three years. They did not live together. It is
extremely unfortunate for an individual to be assaulted by afriend. | do not draw
the conclusion that there was a relationship and that this assault could be
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categorized as domestic violence. In any event it appearsthat E. P. B took the
appropriate course of action and reported the assault. Thereis no evidence before
me to suggest that she remained in any relationship with thisindividual after the
assault.

[71] Atpage24 E. P. B. reported:

her last employment was approximately 10 years ago at Keddy’s Hotel where she
cleaned rooms and offices. Sheindicated that her partner at the time was abusive
and interfered with her employment.

[72] Thereisnothing to indicate who this perpetrator may have been, the length
of the relationship nor when that relationship ended. If E. P. B. recognized the
abuse and ended it as quickly as possible than no negative conclusion could be
drawn. Since | know nothing about this relationship | can draw no adverse
conclusion from this mere statement.

[73] On page 28 Ms. Boyd reports with respect to E. P. B’ s relationship with K.
D.:

E. P. B indicated that although K. D. did not hit her he would grab her and was
verbally abusive and destructive in her apartment. Conflict between K. D. and E.
P. B. took placein front of the children..... she and he separated when she was
three months pregnant with their son ... because of the abuse and drama with his
mother who E. P.B. portrayed as negative toward her having a desire to take E. B.
away from her.

[74] Although E. P. B. and K. D. ceased to live together they did continue to have
contact and he did spend timein E. P. B.’ s apartment during which time there was
opportunity for further arguments between them. K. D. and his mother were in E.
P.B.’s life because of E. B. It was not an easy task to manage these relationships
without contact and contact could lead to expressions of anger in front of the
children both between K. M. D., K. D. and E. P. B. | do not place all of the
responsibility for this exposure upon E. P.B. Ending her relationship with both of
these individuals was difficult and she had not done so by the date of the Minister’s
involvement. Shortly after these proceedings began K. D. left Nova Scotia. Heis
no longer involved in K. P. D.’slifeand | am satisfied thereis no likelihood they
will bein arelationship in the future. | do not draw the conclusion that E. P. B isan
individual who will remain in an abusive relationship just to have arelationship
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although | recognize thisis arisk noted by Ms. Boyd in her report. Shewasin a
relationship, such asit was, with K. D. because he was the father of her child.
However, by the time of the Agency’ sinvolvement she and he were not living
together and | accept that this occurred at her choice.

[75] K. P.D. has, since January 2007, been in arelationship with J. M. She states
they do not live together but | am satisfied he spends considerable time at her
residence. J. M. isan individual who has had and still has a very troubled
relationship with aformer partner R. M. He committed a serious physical assault
upon her in 1996. He admitted to the assault and was imprisoned for
approximately 11 months and then served probation. His original sentence was for
aperiod of three years. Subsequent to this he has been charged with other assaults
upon her which he has denied and which remained unproven as aresult of her
failure to attend on the trial dates. This also occurred on an occasion when she
alleged he had physically harmed her son born of a previous relationship. | do not
know whether these other assaults occurred. The nature of the relationship between
these parties could lead to false allegations. Susan Hastey, who conducted a
parental capacity assessment involving J. M. and R. M. reported “ J. M. minimizes
the history of domestic violence in his relationship with R. M. While this A ssessor
believesthat R. M. has fabricated some information in regard to this history, there
does appear to be avalid concern in regard to anger management and impulse
control.” The evidence before me does not “prove’ that J. M. assaulted R. M. save
only for the assault to which he has admitted and served his sentence. He also
admits that he seriously beat hisdog in front of R. M. and hisolder son. He did so
because the dog had threatened to attack the child. From the record before me R.
M. does not appear to be a particularly credible individual. | have no doubt these
individuals were verbally abusive toward each other. | have no doubt there has
been domestic violence between them. What | am not prepared to do isdraw a
straight line from that relationship to the conclusion that he will be abusivein his
relationship with E. P.B. and she will do noting to eliminate or alleviate that risk.

[76] Agency workersworking with J. M. have found him to be belligerent,
demanding, argumentative, sensitive to insult even when this was unintended.
Susan Hastey noted he has a sense of entitlement, which may have resulted in his
propensity to engageinillegal activity. He is often uncooperative. In his testimony
before me, he has explained some of why he has displayed these characteristics and
| am satisfied that not all of his explanations are without merit. Susan Hastey
concluded J. M. would not be an appropriate primary care giver for his oldest son,
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despite having been observed to be a patient, nurturant and positive in his
parenting of that child during access. Thischild isin the primary careof J. M.’s
sister and he has regular unsupervised access with this child. There is no evidence
before me to suggest J. M. has been physically abusive with other partners or other
persons. E. P. B testified that he has not been abusive of her. He can be verbally
abusive to some persons when he feels wronged and unfairly judged. He would be
a better person if he learned to contain or eliminate that aspect of his character but |
am not satisfied that thisis the type of “abuse”, in and of itself, that our legislature
intended to protect against. If it did many personsin our society who are otherwise
safely raising their children would be subject to Agency scrutiny. The identified
problem and the risk it presents to the child needs to be carefully evaluated.

[77] The essence of the Minister’s complaint about J. M. appearsto be that even
if all the allegations of assault were unproven, it isafact that J. M. wasin an
abusive relationship with R. M. that placed their children at substantial risk of
harm. J. M. continued to be abusive of R. M. because he has not sufficiently dealt
with his anger. The conclusion | have been asked to reach is that this anger will
eventually result in his abusing other partners.

[78] J. M. testified that he no longer will permit his anger to result in any physical
threat to others. He has learned how to recognize when his anger may cause this
result and he withdraws from the situation that created this emotion. Thisisa
technique he has learned from the several anger management programs he has
taken. For many people, as confirmed by Martin Whitzman, knowing when to
withdraw, when to stop a conversation, when to walk away, may be the best they
will ever be able to achieve as aresult of their participation in these programs.
Anger is anatural human response to many situations. To probe within oneself in
the hope of reaching an understanding about when anger isjustified and when it is
not; to learn how to safely express anger so that others are not physically or
otherwise threatened, is atask not all are equipped to undertake either intellectually
or emotionally. Knowing when to prevent one' s anger from bubbling over into
physical violence may be the best achievable result for some. Requiring such
persons to do more may be counterproductive. In this case | accept that J. M. has
likely benefited as much as he will from the programs he has taken. It would likely
take extensive, intrusive therapy for him to progress further and I am not satisfied
that he must take such programming to lessen the risk he presents. What he has
achieved has lessened hisrisk to others considerably. He remains a person who in
certain situations, particularly when dealing with authority figures, will likely be
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unpleasant to work with but | do not accept that, for this reason, he presents a
substantial risk of harm to E. B.P.’s son if heisin arelationship with her. Nor do |
accept the suggestion that she would accept his abuse, were he abusive of her and
that she would do nothing to stop that abuse. A finding that a child isin need of
protection as requested by the Agency requires, not only afinding of substantial
risk, but also afinding that a parent will do nothing to eliminate or alleviate that
risk.

PARENTAL CAPACITY REPORT

[79] Ms. Boyd'sreport was prepared over one year ago. E. B. D.’s circumstances
have changed. Many of her observations suggest E. B. D., has personal and
behavioural characteristics that impact constructive parenting. A child in her care
may well be exposed to individuals whose values and personalities do not reflect
the desired social norm. Her personal lifestyle may not be the desired social norm.
However, the issue iswhether E. B. D’ s personality and behavioural
characteristics, her choice of friends, partners and lifestyle will, on a balance of
probabilities, place her son at substantial risk of harm if placed in her care. | am not
satisfied thisis the probable outcome for E. B. if placed in his mother’s care.

[80] Perhapsthe most damaging comment isthat E. B. D.’s “need for love and
affection appear to largely be met through the children and she is unable to
maintain appropriate parental boundaries.” Given previous observations made of
her appropriate relationship with her older son and J. B. and given what | consider
to be a distorted interpretation of her expressions about her relationship with her
children, | do not accept this observation as an accurate assessment of E. B. D. |
take her comments to indicate that she is not autocratic authority figure. She gains
compliance with her requests by being what she describes as afriend. She listens to
her children. She talks with them. | do not take this to mean that she does not
understand the need for a parent to provide guidance to achild.

[81] Of equal concern to the Agency were reportsthat J. B. was parentified. This
term is often used to suggest the placement of parental responsibility upon the
shoulders of achild. This conclusion was reached primarily on the evidence of E.
B. D.’s statements already referenced above and upon evidence that J. B. enjoyed
being helpful. For example, he wanted to feed his baby brother. E. P. B. would
allow and encourage such activity. In many societiesit is considered important that
children learn how to care for siblings at an early age. | am not convinced that to
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do so in this society causes a substantial risk of harmto achild. Similarly | do not
accept that carrying alukewarm cup of coffee to his mother is evidence of his
parentification or of her neglect and lack of supervision. The evidence in this case
fallsfar short of what is required to satisfy me that J. B. will become parentified in
the care of his mother. Although A. W. expressed concern about his mother |
consider his comments quite normal. Any child would express worry about his
parent in the circumstances in which his statements were made.

CRIMINAL ACTIVITY - CONFLICTUAL PERSONALITY

[82] E.P.B. sconflict with two of her neighbours, does not satisfy me that sheis
an individual who is prone to involve herself in conflict. In one of these situations
she and her neighbour reconciled. That isE. P. B.’s evidence and she had
previously informed the agency of thisfact. It isin the worker’s notes. Nothing
before me contradicts this. Occasionally human beings have arguments with others.
Certainly the facts as they exist in this case in no way support the proposition about
risk put forth by the Agency.

[83] Unfortunately E. P. B. has once again engaged in criminal activity. She was
charged with fraud under $ 5,000.00 for using a master card on April 11, 2007. On
June 13, 2007 she entered a guilty pleato this offence and she received nine
months probation. She has also been charged with an offence that occurred on
April 17. She dong with J. M. is charged with theft under $5,000, possession of
stolen property under $5,000, damage to property under $5,000, theft of a credit
card and fraudulent use of acredit card. Sheisto appear and enter apleaon
August 9, 2007. Her information is that she does intend to plead guilty to the use
of afraudulently obtained credit card. She denies she stole this card but she did
know it was stolen. She does not expect to be incarcerated as a result of that
proceeding. Certainly it is regrettable that she engaged in criminal activity. Society
however does not prevent parents who have been convicted of crimes from caring
for their children unless there is an identifiable, real, probable risk of harm to those
children related to the criminal activity. The suggestions of risk of harm put forth
by the Agency do not meet this standard. They are at best speculative, at worst
alarmist.

CUMULATIVE RISK
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[84] Although not explicitly stated there isin the Agency’s submissions the
suggestion that there are so many risks associated with E. P. B.’ s parenting, even if
each individually is not a substantial risk, taken together the body of evidenceis
conclusive and supports afinding that J. B. would be at substantial risk if placed in
his mother’ s care. Though there may be circumstances under which this argument
would be persuasive, the circumstances do not exist in this case. Many of the risks
in this case have not been proven, the substance abuse for example. Others are
speculative such asthe risk presented as aresult of criminal activity.

[85] Therearerisksfor J. B. in his mother’s care, but living is full of risk and no
one raises children free of risk. Some view certain childhood activities as risky,
others view the same activities, for example, climbing achair, as appropriate for
gross motor skill development. In child protection only those risks that can be
shown to be substantial are sufficient to justify the permanent removal of achild
from the care of hisor her parent. Therisksto J. B. are not substantial. Heisto be
returned to his mother’s care.

Beryl MacDonald, J.



