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By the Court:

[1]  Theplantiff, Armstrong’s Communication Limited (henceforth referred to as
“Armstrong’'s’), hasapplied for an order under section 51(7) of the Personal Property
Security Act, SIN.S. 1995-96, c. 13, as amended (henceforth referred to as the
“PPSA”). Specifically, Armstrong’ s seeks an order that aregistration of afinancing
statement be maintained.
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[2] “Financing statement” is defined in section 2(r) of the PPSA to mean:

2 (r).... the data authorized by the regulations to be entered in the registry to effect
aregistration for the purpose of perfecting a security interest in collateral pursuant
to this Act and, where the context permits, includes

(1) afinancing change statement, and

(i)  asecurity agreement registered pursuant to the Assignment of
Book Debits Act, the Bills of Sale Act, the Conditional Sales
Actor the Corporations SecuritiesRegistration Act beforethe
coming into force of this Act, together with any writing that
was registered with the agreement or registered to rectify,
amend or renew the agreement;

[3] Theapplicationwas prompted by a demand made by the Defendant, Sure Safe
Security Systems Incorporated (henceforth referred to as “ Sure Safe”), pursuant to
section 51(3) of the PPSA.

[4] Under section 51(5) of the PPSA, the secured party when faced with such a
demand must, withing 15 days after the demand is made, either comply with the
demand or provideaCourt order confirming that theregistration need not be amended
or discharged as demanded by the debtor. Failure to respond in one of these ways
allows the party making the demand to register the financing change statement
initially sought.

[5] Giventhetimeframesinvolved, Armstrong’ sfirst had to seek an abridgement
of time in order to relax the normal notice period for service of an originating
application under Civil Procedure Rule 3.03(1). Counsel for Sure Safe graciously
agreed to the abridgement of time. In any event, the adjournment of the hearing on
the Court’ sinitiative rendered this issue moot.

| SSUE:

[6] The substantive issue left to be decided is whether Armstrong’sis entitled to
maintain its PPSA registrations against Sure Safe.
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FACTS.

[7] A review of therelevant facts, | think, isin order. Armstrong’ sinitially loaned
William and Helen Craig the sum of $130,000.00 in or about 1996. At thetime, the
Craigs were carrying on business under the firm name and style of First Choice
Security.

[8] A written agreement evidencing this loan arrangement, dated the 31% day of
October, 1996 is attached as an exhibit to the affidavit of Mr. Gary Armstrong and
forms part of the Court record.

[9] The agreement was intended to cover afive year period. In or about October
of 2000 the amount owning exceeded the initial loan by about $20,000.00. The
Craigs, who were by then operating under the business name of Sure Safe Security,
agreed to pay Armstrong’s the sum of $75,000.00 in cash with the balance of
$75,000.00 to be paid by way of atransfer of pre-authorized payments from 125 of
Sure Safe’s customers directly to Armstrong’s. Under the initial agreement,
Armstrong’s had a lien on 325 of Sure Safe's customer accounts. Under the new
agreement, Armstrong’ swould releaseitslien but continueto collect from 85 of Sure
Safe’ s customers along with an additional 40 new accounts bringing the total to 125
as previoudly indicated.

[10] The new arrangement was contained in a document typed on Sure Safe’'s
letterhead bearing date of October 30, 2000, signed by Bill and Helen Craig and by
Gary Armstrong on behalf of Armstrong’s. Each of the 125 accounts was valued at
$600.00 which equates to a total value of $75.000.00, determined by simply
multiplying $600.00 by 125 accounts.

[11] The agreement contained the following two paragraphs:

Armstrong agrees to acquire these accounts for a price of $600.00 per account, and
agrees to allow Sure Safe Security to re-acquire these accounts for a cash payment
of the same amount per each account.

Sure Safe Security agrees to maintain that number of accounts and to maintain all
work service and warrant until such time as Sure Safe has re-acquired the accounts.
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[12] The specific customer accounts were not identified nor were they necessarily
static. Accounts could be added to replace any that had been lost due to attrition.
Armstrong’s received the preauthorized monitoring payments direct from the
customer. None of the fees collected were credited to Sure Safe nor was Sure Safe
charged the normal monthly monitoring fee for these 125 customers. Armstrong’s
controlled the billing and collecting of preauthorized paymentson all these accounts.

[13] Sure Safe continued service and warranty of these accountsin order to provide
continuity of service and to allow Sure Safe to generate additional revenue for any
servicing provided.

[14] On November 5, 2002, Armstrong’s and the Craigs entered into another
agreement. The Craigswho werestill operating under the name of Sure Safe Security
acknowledged owing Armstrong’ s $58,000.00. This represented new money owing
to Armstrong’s which had accumulated since the signing of the last agreement on
October 30, 2000. Sure Safe agreed to:

..place a further 97 accounts on Pre-Authorized Payment to Armstrong
Communications.

The agreement further stated that:

Armstrong agrees to acquire these accounts for a price of $600.00 per account in
settlement of the above $58,000.00 and agreesto allow Sure Safe to reacquire these
accounts for a cash payment of the same amount per each account.

[15] The wording was virtually identical to the earlier agreement and was again
signed by Mr. Craig and Mrs. Craig personally and by Gary Armstrong on behalf of
Armstrong’'s. The agreement wastyped on Sure Safe Security letterhead. Aswiththe
earlier agreement Sure Safe agreed:

...tomaintain all serviceand warranty until suchtimeas Sure Safe hasreacquired the
accounts.

[16] Theaddition of these 97 accountsraised thetotal of customer accountsacquired
by Armstrong’ sunder the 2000 and 2002 agreementsto 222. Armstrong’ s had control
over the billing and collecting of pre-authorized paymentsfor all 222 accounts. Sure
Safe was obliged to continued providing service and warrant on these accounts and
were entitled to collect any feesfor so doing.
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[17] Inor about April, 2006, the monitoring fees charged to all customers of Sure
Safewereincreased. The increase which amounted to $1.67 per month was credited
to Sure Safe by Armstrong’ s on the 222 accounts it owned.

[18] Sometimein January, 2004, Armstrong’ s requested Registry Investigations to
register a PPSA financing statement with respect to the 222 accounts covered by the
October 30, 2000 and October 31, 2002 agreements.

[19] Armstrong’sreceived aVerification Statement confirming the registration on
January 21, 2004 as Registration No. 7757509. Armstrong’sat or near the sametime
requested Registry Investigationsto register aPPSA financing statement with respect
to all 1330 of Sure Safe’ s customers’ accounts, included the 222 included in the first
registration. A Verification Statement confirming thisregistration, asRegistration No.
7752951, is dated January 20, 2004. It bears Registration No. 7752951. This
registration expired on January 20, 2006 whereas Registration No. 7757509 expired
on January 21, 2006.

[20] Armstrong’ s subsequently caused to be registered a PPSA financing statement
with respect to all of Sure Safe’s accounts as of March 8, 2006. At that time, the
number of accountstotalled 1559 which, again, included the 222 accounts covered by
the 2000 and 2002 agreements. The Registration No. for this was 10755080. An
amendment to this financing statement bearing Registration No. 12888616 was
registered on August 27, 2007. Prior to this, on March 9, 2006, Armstrong’ s caused
to be registered a PPSA financing statement with respect to the 222 accounts. This
bears Registration No. 10757839. An amendment to this registration was also filed
by Armstrong’ son or about August 27, 2007. Additional accountswere added at that
time. It was given Registration No. 12889010.

[21] As of September 6, 2007, Armstrong’'s claimed to be owed an additional
$205,696.21 in overdue monitoring fees and accumulated interest by Sure Safe. By
letter dated September 11, 2007 Sure Safe’ s solicitors demanded certain information
from Armstrong’ sincluding aremoval of PPSA Registration No. 10755080.

[22] Asaresult of thisdemand, Armstrong’ ssolicitorshave brought thisapplication
under section 51(7)(a) of the PPSA. If they had not withing 15 days after demand
registered afinancing change statement, or provided an Order of the Court confirming
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that the registration need not be amended or discharged, then the debtor, under section
51(5) could have registered the discharge that had been demanded in the first place.

DI SCUSSION:

[23] Theissuethenis: Should Armstrong’ s be entitled to maintain its registrations
against Sure Safe?

[24] *“Security interest” is defined in section 2(ar) of the PPSA. It states:
(ar)  “security interest” means

() aninterest in personal property that secures payment or performance
of an obligation, but does not include the interest of a seller who has shipped goods
to abuyer under anegotiable bill of lading or its equivalent to the order of the seller
or to the order of an agent of the seller, unless the parties have otherwise evidenced
an intention to create or provide for a security interest in the goods, and

(i)  theinterest of

(A) a consignor who delivers goods to a consignee under a
commercia consignment,

(B) alessor under alease for aterm of more than one year,

(C)  atransferee under a transfer of an account or a transfer of
chattel paper, or

(D)  abuyer under asale of goodswithout achange of possession,

that does not secure payment or performance of an obligation;

[25] Todetermineif Armstrong’ shasasecurity interest capableof registration under
the PPSA it isnecessary to look at thetwo transfer agreementsthat the parties entered
into in 2000 and 2002. These agreements are not sophisticated in the sense that they
are not repletewith legal jargon or complex terms. These agreementswere drafted by
business people to reflect a business arrangement. They are ssmple and straight
forward and, as such, easy to comprehend. There are no ambiguities and, as such, it
IS not necessary to entertain any extraneous information beyond the contract itself in
order to interpret it.
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[26] Both the 2000 and 2002 agreements use the word “acquire” in respect to the
customer accounts intended to be transferred to Armstrong’s. Both agreements
contain a provision to allow Sure Safe to “re-acquire” the customer accounts at the
same fixed price at which they were transferred as a means of repaying the
indebtedness of Sure Safe to Armstrong’s at the respective times.

[27] According to the definition of “acquire” in Black’s L aw Dictionary, Fifth
Edition, “acquire’” means:

To gain by any means, usually by one’ sown exertions; to get asone’ sown; to obtain
by search, endeavor, investment, practice, or purchase; receive or gain in whatever
manner; come to have. In law of contracts and of descents, to become owner of
property; to make property one’sown. .... The act of getting or obtaining something
which may be already in existence, or may be brought into existence through means
employed to acquire it...... Sometimes used in the sense of “procure.” _It does not
necessarily mean that title has passed. Includestaking by devise. [emphasis added)]

[28] Asthedefinition states, “it does not necessarily mean that title has passed.”

[29] | am satisfied, based on my reading of the agreements, that what the parties
intended was a transfer of ownership of 222 customer accounts in satisfaction of a
debt. It was not atransfer to secure payment or performance of an obligation.

[30] Armstrong’shad asecurity interest in these 222 customer accounts within the
meaning of section 2(ar) of the PPSA.

[31] The purpose of section 2(ar)(ii) is to “deem” certain transactions as security
interests subject to the PPSA even though they do not meet the traditional definition
because they do not secure payment or performance of an obligation. Authority for
this can be found in the text entitled Per sonal Property Security L aw, by Cuming,
Walsh & Wood, published by Irwin Law, 2005. Allow meto read fromthistest at pp.
90-91.

The policy reason for including these transactionsin the PPSA is clear. Endemic to
each type of transaction isthe potential for third-party deception and the consequent
commercia disruptions that this entails. In the case of alease and a consignment,
there is a separation of ownership and possession, thus placing the lessee or
consignee in aposition to mislead third parties as to the extent of hisinterest in the
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possessions. In the case of atransfer of an account, the transferor retains apparent
control of the account even though she no longer owns or has an interest in it. By
bringing these transactions within the scope of the registration and priority rules of
the PPSA, third parties are placed in the possession of being able to discover the
existence of these interests before dealing with alessee, or assignor.

[32] A further quote from p. 91 of the text:

.... As note above, the legidlative intention behind extending the scope of the Act to
absolute transfers of accounts is to avoid third-party deception. The mechanism
through which thisisaccomplished isto deemthetransfer to be asecurity agreement
providing for a deemed security interest. It follows that the account transferor is
deemed to have rightsin the account after transfer to the extent thisis necessary to
support the conclusion that an attached security interest exists....

[33] At p. 92 of the same text, the authors state:

It isclear that the assignment step in a securitization transaction involving accounts
falls within the PPSA.

[34] | agreewith thisstatement of thelaw asit relatesto thissituation that is before
me. Armstrong’s are entitled to the protection afforded to it under the PPSA as it
relatesto the 222 accounts acquired from Sure Safe under thetwo transfer agreements
in 2000 and 2002.

[35] Itisnot, however, entitled to the security of all Sure Safe’ s customer accounts.
It has over-stepped its rights under the PPSA by trying to make such aclaim. Itis
only entitled to register afinancing statement in relation to the 222 customer accounts
designated by the two transfer agreements and nothing more. Armstrong’ swill have
to filean amendment to haveitsregistration properly reflect its security interest inthe
222 accounts only. An order should be prepared to reflect this decision.

[36] After hearingfrom both counsel, and after considering the circumstancesof this
case, each party shall bear their own costs of this application.



