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Disclosure of settlement negotiations correspondence, where settlement
with the employer is characterized as general damages and no earnings
portion of the claim is accounted for.

The plaintiff a plumber had negotiated a settlement with his employer the
Province of Nova Scotiain an action related to the termination of his
employment after he had received LTD benefits for six years by reason of
his diabetes, however in circumstances where he claimed he had not been
accommodated with an eight-week return to work trial. The settlement
resolved the action against his employer as well as an action commenced
before the Nova Scotia Human Rights Commission. The LTD Plan sought
settlement negotiations correspondence disclosure to ascertain if any
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portion of the settlement amount could be characterized as an earnings
portion of the claim, in light of the continuing action against the LTD
Fund.

Isthe LTD insurer, who is without contractual subrogation rights entitled
to disclosure of settlement negotiations correspondence in light of the
operation of s. 9(3) and (8), and s. 16 of the Nova ScotiaLong Term
Disability Plan which contemplates accountability for earnings recovered
through alegally enforceable cause of action?

In light of the continuance of the action against the LTD Fund, the Fund is
entitled to disclosure of the settlement negotiation correspondence, in
preparation for trial and has established a valid exception to the settlement
privilegerule. Trial judge to ultimately rule on validity of characterization
of settlement and parole evidence issues.
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