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By the Court:

[1]  This matter involves an application brought by the Defendants for an Order
requiring the Plaintiff to disclosefull particul arsof the compensation that shereceived

in relation to a 1998 motor vehicle accident.

[2] The Plaintiff in this action has been involved in a number of motor vehicle
accidents. Thefirst accident involved arear-end collision that occurred on January
5 1998. According to the Plaintiff’ sdiscovery evidence, shesufferedinjuriesto her
neck, shoulders and upper back asaresult of that collision. The Plaintiff commenced
an action in the Supreme Court of Nova Scotia in relation to that accident which

action was subsequently settled out of court.

[3] The Plaintiff wasinvolved in a further rear-end collision on June 29", 2000.
AccordingtothePlaintiff’ sdiscovery evidence, shere-injured her neck, shouldersand
upper back as aresult of that accident. On June 28", 2002 the Plaintiff commenced
this action which relates to the June 29", 2000 motor vehicle accident. Both liability

and damages are in issue in this proceeding.
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[4] In August of 2006, the Plaintiff was involved in a further motor vehicle

accident. That collision has no bearing on the mattersin issue in this proceeding.

[5] The Plaintiff was discovered in relation to this action on March 15", 2007.
During the course of her discovery examination the Plaintiff was asked how much she
received in compensation as aresult of the January 5", 1998 motor vehicle accident.

On the advice of her solicitor, the Plaintiff refused to answer the question.

[6] The Defendants have now brought this application seeking (1) an Order
requiring the Plaintiff to disclose the amount of compensation that she received in
relation to the 1998 motor vehicle accident (2) abreakdown of the compensation that
shereceived for each head of damage for which she was compensated as well as (3)
copies of any settlement documentation relating to the settlement including any
settlement agreement or release. The Defendants have confirmed that they are not
seeking disclosure of any pre-settlement documents such as demand | etters that may
have been sent in relation to the January 5", 1998 accident. Rather, they are seeking
disclosureof theparticularsof the settlement itself, including copiesof any documents

which confirm the terms of the settlement. The Plaintiff objects to the production of
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thisinformation suggesting that it is protected from production based on the doctrine

of settlement privilege.

[7] The application before the court is brought pursuant to Civil Procedure Rules

18.09 and 18.12. Civil Procedure Rule 18.09(1) states:

Scope of examination

18.09 (1) Unless it is otherwise ordered, a person, being examined upon an
examinationfor discovery, shall answer any question within hisknowledge or means
of knowledge regarding any matter, not privileged, that is relevant to the subject
matter of the proceeding, even though it is not within the scope of the pleadings.
[Emphasis added)]

[8 Civil Procedure Rule 18.09(3) reads:

(3 When any person examined for discovery omits to answer or answers
insufficiently, the court may grant an order requiring him to answer or to answer
further and give such other directions as are just.

[9] The Defendants take the position that the information requested from the
Plaintiff is not privileged as a settlement has been reached in relation to the 1998
motor vehicle accident. They have referred the court to the Nova Scotia Court of
Appeal decisionin Beggv. East Hants (Municipality) et al. (1986), 75 N.S.R. (2d)
431, where Clarke, C.J.N.S., when dealing with the issue of whether a settlement had

been reached, stated at ] 13:
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[13] Communications exchanged between solicitors on a without prejudice basis
permit parties, through their solicitors, to conduct genuine and serious negotiations
toward settlement. If asettlement isnot achieved, then the parties can be confident
that they will not be prejudiced by their exchanges being introduced as evidence at
trial. However, once an unconditional and complete settlement is reached the
privilege which hitherto existed is removed.

[10] Further,the Defendantshavereferredthe court to the ManitobaCourt of Appeal
decision in Hudson Bay Mining & Smelting Co. v. Fluor Daniel Wright (1997),
120 Man.R. (2d) 214 (Q.B.), affirmed at (1998), 131 Man.R. (2d) 133 (C.A.). In
that case, the court distingui shed between pre-settlement negoti ations/communications
which the court indicated would be protected by privilege asamatter of public policy

and a settlement agreement itself, which the court found was not privileged.

[11] Alternatively, the Defendants submit that if the requested information is
privileged it should, nevertheless, be ordered to be produced based on an exception
tothegeneral rulewhich protectssettlement documentsfrom production. Inparticular,
the Defendants suggest that the interests of justice require production in order to
prevent the Plaintiff from being over-compensated for the same injury. The
Defendants have referred the Court to a number of decisions in support of this
position including Petev. L anouette, 2002 BCSC 75, and Murray v. Hough, 2002

BCSC 339. In addition, they have referred the Court to the cases of Dos Santos
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(Committee of) v. Sun Life Assurance Co. of Canada, 2005 BCCA 4; Hodgson

v. Timmons, 2006 NSSC 284, and McMullin v. East Port Properties Ltd., 2006

NSSC 352.

[12] Asindicated previoudly, the Plaintiff submitsthat the requested informationis
privileged. While she acknowledges that there are exceptions to the general rule
protecting settlement documents from disclosure - she submits that the possibility of
over-compensation doesnot warrant the court ordering production of thisinformation.
The Plaintiff has referred the court to a number of cases in support of her position
including, inter alia, Middelkamp et al. v. Fraser Valley Real Estate Board et al.
(1992), 71 B.C.L.R. (2d) 276 (B.C. C.A.); Heritage Duty Free Shop Inc. v.
Attorney General for Canada, 2005 BCCA 188; Hughes v. Roodenburg, 2006

BCSC 282, and Ursich v. Wilson, 2004 YKSC 77.

[13] Both partiesto thisapplication agree that the information sought is relevant to

the matters at issue in this proceeding. The issue iswhether it is producible.

[14] The first question before me is whether the information sought is privileged.

There are conflicting authorities in Canada on the issue of whether the terms of a
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concluded settlement are primafacie protected from production based on the doctrine
of settlement privilege (see for example: Hudson Bay Mining & Smelting Co. v.
Fluor Daniel Wright, supra, which held that a concluded settlement agreement was
not privileged. For a contrary view, see the British Columbia Court of Appeal
decision in British Columbia Children’s Hospital v. Air Products Canada Ltd.,
2003 BCCA 177. Itisnotable, however, that in this latter case the parties that had
reached an agreement had al so entered into aconfidentiality agreement by which they
agreed to keep the settlement agreement itself confidential unless ordered by a court

of competent jurisdiction to disclose the same).

[15] One must be careful when reviewing the various authorities and texts to
distinguish between pre-settlement communications and the terms of a concluded
settlement. Many cases deal with pre-settlement communications which are often
found to be protected from disclosure based on public policy. Inparticular - thedesire
to encourage settlement negotiations without fear of disclosure if those negotiations
are unsuccessful. In my view, many of the public policy considerations that support
a“blanket” or prima facie privilege in relation to pre-settlement communications do

not come into play in relation to the terms of a concluded settlement.
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[16] The second issue before me is whether the information sought is producible

evenif itis primafacie privileged. | intend to deal with this second question first.

CONCLUSION

[17] | have concluded that regardless of whether the information sought would
primafaciebe protected from production based onthe doctrine of settlement privilege
- it is appropriate and necessary in the circumstances of this case to grant the Order

requested.

[18] It iswell recognized in Canada that there are a number of exceptions to the
doctrine of settlement privilege. In Dos Santos (Committee of) v. Sun Life
Assurance Co. of Canada, supra, the British Columbia Court of Appeal set out a
general framework for exceptionsto thisform of privilege. At 117 of that decision

Finch, C.J.B.C. stated:

17 In Middelkamp, supra, Chief Justice McEachern said there must be exceptions
to the blanket privilege for settlement communications. Notably, hereferred to the
proper disposition of litigation (para. 20).

[Emphasis added]
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[19] At 120 of that same decision he stated:

20 Toestablish an exceptionin this case, the defendant must show that acompeting
publicinterest outweighsthe publicinterest in encouraging settlement. Anexception
should only be found where the documents sought are both relevant, and necessary
in the circumstances of the case to achieve either the agreement of the partiesto the
settlement, or another compelling or overriding interest of justice.

[Emphasisin the original]

[20] Chief Justice Finch noted that the test for discharging the burden to establish
an exception should not be set too low (see  19). However, he also indicated that
when determining whether documents come within an exception to settlement
privilege significant weight should be given to the just disposition of pending

litigation (see 1 34).

[21] InHeritageDuty FreeShopInc.v.Attorney General for Canada, supra, the
British Columbia Court of Appeal stated that such exceptions are narrowly defined
and seldom applied (1 25). Nevertheless, in appropriate circumstances exceptionsto

the application of settlement privilege are recognized.

[22] Thecaseof Petev. Lanouette, supra, dealt with one of those exceptions. That

action arose out of a motor vehicle accident that occurred on September 10", 1998.
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The Plaintiff had also beeninvolved in aprevious accident that occurred in March of
1994. The Defendant sought an Order requiring production of information relating
to the settlement of a prior action commenced in relation to the first accident. Mastor
Bishop statedat 130“............ thereisareal possibility herethat without the disclosure
of the settlement documents and the information requested, the plaintiff could be
compensated again for injuries for which she has already received compensation.”

The requested information was ordered to be disclosed.

[23] Seealsothe decision of Master Hornin Murray v. Hough, supra.

[24] In my view, the interests of justice require an exception to the general rule
relating to settlement privilege in situations where the Plaintiff may be over-

compensated in damages if production is not ordered.

[25] Inthe case at Bar, the Plaintiff injured her neck, shoulders and upper back in
the 1998 collison. She commenced an action in relation to that accident. The
Plaintiff re-injured the same areas of her body in the June 29", 2000 motor vehicle
accident. She then settled the action relating to the 1998 collision. The Plaintiff’s

claim for damages in this present action is broad. In my view, the information
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requested is both relevant and necessary in the circumstances of the case (see the
commentsof Finch, C.J. B.C.inDos Santos(Committeeof ) v. Sun Life Assurance
Co. of Canada, supra) in order to avoid the possibility of double or over-recovery of

damages.

[26] The Plaintiff has referred the Court to the cases of Hughes v. Roodenburg,
supra, and Ursich v. Wilson, supra. In Hughesv. Roodenburg, supra, the Court
refused to order production of both pre-settlement communications as well as
correspondence and other documents relating to the terms of aresolution. That case
Is distinguishable from the case at Bar asin that case Master McCallum specifically
found that it was not possible, based on the facts presented, for the Plaintiff to be

compensated twice for the same injuries.

[27] InUrsichv.Wilson, supra, the court was also dealing with aPlaintiff who had
been involved in two separate motor vehicle accidents. The Defendant applied to the
court for an Order requiring the Plaintiff to disclosethe detail s of asettlement reached
in relation to the first motor vehicle accident. Gower, J. questioned the probative

value of knowing the global amount of a settlement or of even knowing how the
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settlement was broken down amongst various heads of damages. He found that the

settlement details were privileged and were therefore not subject to disclosure.

[28] The Court in Ursich, supra, appears to have relied heavily on the British
ColumbiaCourt of Appeal decisioninBritish ColumbiaChildren’sHospital v. Air
Products Canada Ltd., supra. That case was decided in March of 2003. Ursich,
supra, was decided in December, 2004. Since that time the British Columbia Court
of Appeal decision was released in Dos Santos (Committee of) v. Sun Life
Assurance Co. of Canada, supra. | question whether Gower, J. would reach the
samedecisiontoday inlight of the Dos Santosdecision. Inany event, | am not bound

by the Ursich decision and | choose not to follow it.

[29] Asindicated above, in my view, the interests of justice require the disclosure
of theinformation sought regardless of whether thisinformationwould be primafacie
protected from disclosusre based on the doctrine of settlement privilege. The
information requested is both relevant and necessary in the circumstances of thiscase
in order to avoid the possibility of double or over-recovery of damages. Inlight of my
conclusioninthisregard, it isunnecessary for me to answer whether the information

sought is prima facie privileged.
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[30] During the course of the application the Defendants indicated that they would
al so be seeking afurther discovery examination of the Plaintiff ontheseissuesif their
application was granted. Counsel for the Plaintiff did not consent to the production
of the information requested but indicated that he had no difficulty with the Plaintiff
participating in afurther discovery examination if the court ordered production of the
information sought. Inlight of my conclusion, | will also order that the Plaintiff will

participate in afurther discovery examination.

[31] ThePlaintiff shall pay coststothe Defendantsintheamount of $400.00 payable
at the conclusion of the proceeding.

Deborah K. Smith
Associate Chief Justice



