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By the Court:

[1] Thisis the sentence hearing for Wilbert Joseph Marshall. He was last
before this court on January 14™, of this year, when ajury found him guilty on one
count, Criminal Code sexual assault. The matter was set over totoday’ sdate. During
the interim | have had the benefit of a pre-sentence report.

[2] Mr. Pink has given an explanation for some of the reactionsthat Mr. Marshall
had expressed to the probation officer, who prepared the pre-sentence report.
Mr. Marshall is telling this court that his reaction to the conviction in this matter
initially was based on the misapprehension on his part in relation to the nature of the
offence. | have listened to and have considered that. Also, let me say that although
we received the victim impact statement late in this matter, as a matter of fact aslate
as this morning, | had an opportunity to consider that statement and it is one of the
many factorsthat | consider in relation to the sentence in this matter. Theindication
isthat the complainant, Ms. W. did not wish to read the victim impact statement to the
court, she had that opportunity had she wished to do so.

[3] On January 14™ of this year ajury of his peers found the accused, Wilbert
Joseph Marshall, to be guilty of the criminal offence of sexual assault. That sexual
assault was committed upon aB. W.. You've heard counsel speak to the evidence, |
will though, for purposes of this sentence, make short reference to some of the
evidence in this matter. Both Mr. Marshall and Ms. W. are aboriginals. Hein fact,
at the time relevant to this matter, was the Chief of the Chapel Island First Nations.
She, at that time was a 20 year old * (editorial note- information removed to protect
identity) She was in metro, in Halifax attending school at the relevant time, | think
preliminary to her goingto university. | amtoldtoday sheisnow attending university
in Halifax.

[4] Between March 1%, 2006 and April 25", 2006, some time during that period
Mr. Marshall travelled from Chapel Island, Cape Breton, to Halifax. He was
accompanied on that trip by Mr. Arthur Johnson, who was also amember of the Band
Council. They were coming to Halifax so that they could participate, or at least
Mr. Marshall could participate, in a meeting of First Nations Chiefs to be held in
Halifax the next day.

[5] When he arrived here on the day before the meeting, they attended upon the
residence of one Maynard Marshall who was a close acquaintance of the Chief, of
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Wilbert Marshall. So they go to Mr. Maynard Marshall’s house in order to get
Mr. Maynard Marshall to come with them to enjoy a night on the town.

[6] Maynard Marshall wasnot home, but present at that residencewasB. W.. She
testified that she had gone there and used a key that she had to get into that house,
because she wanted a place to study. She was there at the time that Mr. Wilbert
Marshall arrived. Their meeting was coincidental, was not planned. Mr. Marshall
finding Ms. W. there and Mr. Maynard Marshall not present, attempted to have Ms.
W. come with he and Mr. Johnson, particularly they were interested in going to a
particular bar, that was the Sensations strip bar. Ms. W.’s testimony was that she
initially declined thisinvitation. She said she didn’t want to go and expressed that to
them because it was aschool night and she wanted to study, but eventually when Mr.
Wilbert Marshall and Mr. Joseph persisted she acquiesced, she agreed that shewould
accompany them.

[7] So eventually they arrive at Sensations, the evidence is that the accused
Mr. Wilbert Marshall ispaying. Heisabsorbing all costs associated with that night.
Paysthe cover chargeto get everybody in, particularly Ms. W. and then purchasesthe
alcohal.

[8 It was Ms. W.’'s testimony that she believed that she drank three or four
shooters, described as "liquid cocaine" and she thinks approximately three beers.
Suffice to say that Ms. W. became significantly impaired. At one point the accused,
Mr. Marshall purchased a "lap dance" for her, had one of the strippers at the bar
perform alap dance with Ms. W..

[9] Ms W. stestimony to the jury was that she did remember losing her purse at
the bar at some point, but that she did not remember leaving the bar. Did not have any
recollection of what transpired after that until the next point of her recollection is
when she awakes in the morning with a sheet covering her face, vomit in her hair,
she'snaked. Shetestified that Mr. Wilbert Marshall ison top of her and heis having
sexual intercoursewith her. They arein his Dartmouth hotel room. Shetold thisjury
that she did not consent to this sexual activity, she was passed out. Subsequently she
said she simply asked to be taken home. She wanted to go home. That was her
testimony to thejury.

[10] Sexual assaultiss. 271(1) of the Criminal Code, it isinthisform anindictable
offence and so attracts a sentence of up to, we are speaking the maximum now,



Page: 4

attracts a maximum sentence of 10 years in a federal ingtitution. It is a serious
criminal offence.

[11] Let'stalk abit about the accused, Mr. Marshall. | make reference to the pre-
sentence report. Heisa 39 year old man, he was years older than Ms. W., twice her
age. Was, asindicated, the Chief of the Chapel |sland Band at the time of the offence.
The pre-sentence report indicates that he had a strong supportive family background
and that he livesin that community, obviously amongst people who care for him and
support him. Hehas, | believe, four children asaresult of anumber of relationships.

[12] Hehasof note served six years, three separate terms as the Chief of the Chapel
Island Band since the year 2002, so he not only has been elected Chief of that Band,
but has been re-elected. Wasn't only elected he gets re-elected. That position was
terminated on January 18, 2008, as aresult of this conviction. Very shortly after his
conviction was brought down, conviction comes down on January 14", as of January
18" he is no longer Chief of the Chapel Island Band.

[13] Numerous people were interviewed and spoke highly of the accused. Matter
of some interest to me, two of the other Band Chiefs in this Province suggested that
this entire thing is politically motivated. Thisis some sort of political thing that’s
going on here, that somehow inspired by opposition that the Chief may have in the
Band, also that same suggestion was echoed by that gentleman who is the Professor
at Cape Breton University, who professed that he felt that the accused was innocent
and that this offence was typical of the opposition’s attempt to slander and defeat the
leadership in the First Nation's Community. Please understand that | know it is not
the accused who is saying this, | just note that it was being said and my reaction of
that is, that those statements are irrational, bizarre. Those people who made those
statementsdid not sit in this courtroom and listen to this evidence asthisNova Scotia
jury did. All I can say isthat these suggestions, from my perspective, areridiculous.

[14] There was reference in the pre-sentence report to the accused, Mr. Marshall,
denying his behaviour in this matter was wrong and being betrayed by the justice
system dwelling on the fact that the offence has ruined hislife. Well | do not know
whether the offence has ruined his life or not, | would suggest that it's somewhat
premature for a 39 year old man to suggest that, but | can say this, that | now have
heard both his counsel and Mr. Marshall explain what may have motivated that
reaction to the offence and they tell me that rather than denying the offence, his
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reaction was based upon a misunderstanding of the constituent elements of the
offence, particularly what he considered to be the element of consent and | listened
to that explanation. He heard the evidence. He shouldn't be confused.

[15] Mr. Marshall has a prior record that | do consider, that | think should be
considered appropriately. He has a string of Motor Vehicle Act offences, none of
whichisrelevant to the type of matter that brings him before this court today, they are
indicative | guess of the fact that heisabad driver. An offence for uttering threats,
conviction as recently as 1996, well | guess that’ s not so recent, that's 12 years ago,
11 yearsago. Hehasaconviction for being at large, escaping custody. Itisrelatively
recent, 2007. Obviously somehow connected to this mischief offence of s. 430(1)(d)
of the Criminal Code which | believe was explained to me as having something to do
with damage to a computer. So that’s an offence that | note and s. 249(1) of the
Criminal Code which is motor vehicle flight which | interpret to be not stopping for
the police. So he does have a criminal record, it's proper that | reflect upon that
criminal record, none of the offences particularly relevant to this sexual assault
offence that is before the court.

[16] | amfamiliar with the principles of sentencing that counsel have spoken of and
| do not intend to repeat them either, suffice to say s. 718 of the Criminal Code sets
them out, it isanice guideline for trial judges in this country as to how they are to
approach the sentencing process. | amfully familiar with the concept of portionality,
that the punishment should suit the offence and the circumstances of the defendant.
| am familiar with what then Chief Justice Antonio Lamer, Supreme Court of Canada,
saidinR. v. CAM., [1996] 1 S.C.R. 500 decision of that court about sentencing.

[17] Particularly and specific to thismatter | am and | repeat, fully aware of the fact
that Mr. Marshall is aboriginal which as aresult s. 718.1(2) of the Criminal Code
becomesrelevant. It becomesrel evant becausethe Canadian Parliamentinitswisdom
hasdirected trial judgesto consider aboriginal circumstancesand background, to take
judicial notice of some of the difficulties that commonly are associated with life
within theaboriginal community, that personswithinthat community haveto struggle
to deal with and to overcome. That, inmy mind, isgood law. Good law. Itis, | think,
reasonable that courts should consider the circumstances of aboriginals and the
aboriginal society in this country, that is why within this pre-sentence report | have
aparagraph referred to as Gladue factors and Gladue isthe leading Supreme Court of
Canadacasethat speaksto the aboriginal factor inrelation to sentencing R. v. Gladue,
[1999] S.C.J. No. 19. And the probation officer who prepared this report and
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provided paragraph specific to Gladue factor so that | would have the opportunity to
consider those aboriginal specific mattersin dealing with Mr. Marshall. He spoke of
the fact “that within the Chapel Island Community there is a high rate of substance
abuse, high unemployment, in the winter months particularly and that thereisracism
that exists between aboriginal and non-aboriginal members, persons within that and
adjacent communities.” We know that to be correct. The courts of this country have
no difficulty in taking judicial notice in relation to what goes on between non-
aboriginal and aboriginal persons in this country. Some of the very unfortunate
circumstances that continue to persist in relation to aboriginal communities. So yes,
| am aware of s. 718.2(b) and | am aware of Gladue. | am aware of the subsequent
decision of Justice lacobucci of the Supreme Court of Canadain R. v.\Wells, [2000]
S.C.J. No. 11. Let me just quote from para. 80 in Gladue for benefit, so that the
record will reflect what that says, what guidance that gives to tria judges in these
circumstances, | am quoting now from Gladue:

As with al sentencing decisions, the sentencing of aboriginal offenders must
proceed on an individual (or a case-by-case basis): For this offence, committed by
this offender, harming this victim, in this community, what is the appropriate
sanction under the Criminal Code? What understanding of criminal sanctionsisheld
by the community? What isthe nature of the relationship between the offender and
his or her community? What combination of systemic or background factors
contributed to this particular offender coming before the courts for this particular
offence? How has the offender who is being sentenced been affected by, for
example, substance abuse in the community, or poverty, or overt racism, or family
or community breakdown?

[18] Justice lacobucci in Wells para. 49 says that a sentence which is just and
appropriate in the circumstances, what the court is striving to accomplish:

... sentencing judges have been provided with a degree of flexibility and discretion
to consider an appropriate circumstances alternative sentenceto incarceration which
are appropriate for the aboriginal offender and community and yet comply with the
mandated principles and purposes of sentencing. Inthisway effect may be givento
the aboriginal emphasis upon healing and restoration of both the victim and the
offender.

[19] It doesgo on to say though at para. 50 from Wells that:
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The more violent and serious the offence, the more likely as a practical matter for
similar terms of imprisonment to be imposed on aboriginal and non-aboriginal
offenders ...

[20] So that the Gladue principles are likely to be more commonly activated in
sentencing that is less serious than some other offences. Suffice to say, the courts
must consider thesefactors. Thiscourt has had the benefit of the pre-sentence report,
the reference to Gladue in the pre-sentence report, this accused, the benefit of
Mr. Marshall’s own testimony as to his background and the benefit of his counsel’s
statement to this court. One of the interesting factorsisthat, Mr. Marshall does not
appear to have a significant substance abuse problem which is good.

[21] | now wishto be specificinrelation to thismatter. Firstly, | did wishto say to
you Mr. Marshall, that to the extent that you have any doubt about your guilt in this
matter, that you were found guilty sir, by aNova Scotiajury after carefully assessing
the evidence in this matter. They determined guilt on this offence. That was agood
jury Mr. Marshall. That was a good decision. | listened to that evidence, all of the
evidence. Soitisonthebasisof that jury decision that | sentence you today. | have
to say sir that the evidence of your behaviour in this specific, inthis situation, ssmply
put, isdisgraceful. Itisdisgraceful Mr. Marshall. Thevictiminthismatter at thetime
was a 20 year old girl. Shewas and isasuccess story. Sheisasuccess story having
come out of her circumstances, the circumstances that you ask me to consider today.
She comesout asa high school graduateto attend school and then university. Sheand
the other young nativeslike her arethefuture of the aboriginal society inthiscountry.
They are the hope of the aboriginal society, and you Mr. Marshall were * (editorial
note- information removed to protect identity) Rather, when you came to Halifax on
that evening you took her away from her studies, you took her to a strip bar, you
provided her with a cohol until shewas significantly intoxicated, you purchased alap
dance for her, then while she was, and the jury has so found, passed out and
unconscious lying in her own vomit, you had sexual intercourse with her. That’ s not
your model community leader Mr. Marshall. So yes, your behaviour in this specific
was disgraceful. And you lament sir that your conviction has cost you your position
as Chief and | can only say to that sir, | certainly hope so. | hope so. | surely hope
that that is one of the ramifications of your behaviour in this matter.

[22] | haveconsidered all of thevariousfactorsinthedifficult processof balancing.
| have considered conditional sentencing. | have considered the Gladue factors in
relation to the aborigina community, | have considered the specific situation before
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me, | do not consider that the Chief was in a position of authority vis-a-visMs. W..
On the other hand, | do consider that he was a community leader and had a particular
responsibility. | believe this offence, this sexual intercourse with an unconscious
woman, to be of such gravity asto justify public denunciation. Public denunciation.
| recognize rehabilitation and all of the other factors that are necessary, but public
denunciation in this specific is very important. After having considered that s.
718.2(b) directive and as indicated the Gladue principles, | do not consider that a
conditional sentence, that a sentence of less than two years that would allow for a
conditional sentence is appropriate in the specific. Rather, | am sentencing Mr.
Marshall to 3 yearsin aFedera Institution. That being the casel will be signing both
of the Ordersincluding a Sexual Offender Registration Order and | will do so on the
basis of what | understand to be the evidence in this matter. Thank you.

Chief Justice Joseph P. Kennedy



