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By the Court:
A. | ssue

[1] On June 5, 2008, the applicant was charged that between December 1994 and March 1995,
he defrauded the Government of Canada of about $27,000.00 by submitting an invoice containing
false information, contrary to Section 380(1)(a) of the Criminal Code.

[2] Thetrial by judge and jury is scheduled to commence on September 7, 2010.
[3] The applicant seeks a stay pursuant to the common law and Section 24(1) of the Charter.
His grounds are pre-charge and post-charge delay in violation of his Section 7 and Section 11(b)

Charter rights. Specifically, he claimsthat the pre-charge delay constitutes an abuse of process, and
prejudices his ability to make full answer and defence.

B. Chronology of relevant facts
[4] The facts are set out in:

@ affidavits of the applicant and the current RCMP investigator (Corporal
McWhinney), upon which they were cross-examined;

(b) the Information, including the attached court appearance record,;
(© transcripts of court appearances and the Section 625.1 pre-trial conference; and

(d) the agreed admission that a co-accused John Parsons pleaded guilty to the included
offence of forgery and was sentenced to 12 months probation.

Pre- investigation events

[5] In 1994/5, the applicant, through a corporation, participated in a Department of Fisheries
and Oceans Canada (“DFQ”) program that supported experimental aquiculture. The program paid
one half of approved expenses, up to a cap.

[6] The applicant’s corporation hired Mid-Valley Construction Limited (“Mid-Valley”) to
construct a pipe line to bring water from alake to its trout farm.

[7] The Crown’ stheory isthat the applicant requested (and obtained) an inflated invoice from
John Parsons of Mid-Valley, submitted the inflated invoice to DFO, and was paid money to which
he was not entitled. The applicant promised, in writing, to pay Parsons (Mid-Valley) for creating
the inflated invoice.
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[8] In 1996, the applicant’ s company sued Mid-Valley for claimed deficienciesinitswork, and
Mid-Valley counter claimed for payment for itswork. 1n 1999, inthecivil action, Mid-Valley made
the “inflated invoice” accusation.

[9] On February 27, 2001, when Joudrey was not ready to proceed with a scheduled trial and
Mid-Valley objected to an adjournment, a Justice of the Nova Scotia Supreme Court dismissed the
plaintiff’s action and the defendant withdrew its counterclaim. South Mountain Trout Farm Ltd. v
Mid-Valley Construction (1982) Ltd., 2001 NSSC 50.

[10] OnMarch 31, 2001, the Justice contacted the RCM P respecting apossible criminal offence
respecting the inflated invoice.

Pre-Charge I nvestigation

[11] Corporal McWhinney’s involvement commenced in July 2008, after the single-count
informationwaslaid. Thehistory of theinvestigationisbased primarily on hisreview of the RCMP
Commercial Crime Section’sinvestigation file. He has not reviewed all materials collected during
the investigation.

[12] On cross-examination he acknowledged that any activity respecting theinvestigation would
normally be documented in the investigation file upon which his affidavit is based. Applicant’s
counsel asked me to infer that, where no record of activity is documented in the investigation file
or Corporal McWhinney’s affidavit, it islikely that no activity occurred.

[13] Upon receipt of the complaint, the RCMP decided to investigate the matter. Constable
Redden was assigned thefile. Because of his other investigations and the “low priority” given this
file, he carried out only two activities:

@ inJuly 2001, he conducted inquirieswith DFO to review their recordsand speak with
various employees about DFO’ s dealings with the applicant; and

(b) in April 2002, he met with DFO representatives and received (seized) “alarge
number of documents.”

In October 2001, the file was “ designated asinactive” dueto Redden’ s other commitments. Dueto
staff shortages, the file was not reassigned.

[14] Reddenwastransferredtoanother sectionin or shortly after April 2002. Noinvestigator was
assigned to the file until Const. Marble' s assignment in November 2002.

The investigation file records Constable Marble' s activities as:
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a) “athorough review of the DFO documents’ by January 2003;

b) interviews with potential DFO and Mid-Valley witnesses in September 2003;

C) consultation with the public prosecution servicein November 2003, resulting in the
decision to prepare a search warrant of Mid-Valley’s premises;

d) completion of interviews with Mid-Valley’s employees by March 2004,

€) preparation and execution of the Mid-Valley search warrant in February 2005,
resulting n the seizure of 1,059 items (one banker’s box);

f) itemization of the seized items and the report to the issuing Justice;

0) interviewing additional potential witnessin November 2005;

h) preparation for, and attendance at, a hearing in January 2006 respecting potential
privileged documents seized in the Mid-Valley search, followed by a review of those
documents; and,

i) interviewswith some additional witnessesand thetaking asworn statement from the
accused in January 2007, with the assistance from Constable Peskett.

Constable McWhinney notes that Constable Marble was diverted to other duties between

November 2002 and January 2007, including:

[16]

a) frequent call outs as a member of the emergency response team (ERT) between
November 2002 and September 2003;

b) commitments to another case between March 2004 and February 2005; and,

C) commitments to other cases and an eight-week ERT call out, after January 2006.

Constable Peskett replaced Constable Marble astheinvestigator on January 21, 2007. After

that date, it appears that he:

[17]

a) copied the file for disclosure, which disclosure filled two banker’ s boxes,
b) prepared can-say statements for witnesses;

C) prepared the Crown’s synopsis and court brief;

d) met with the Crown prosecutor on March 7, 2008;

€) swore the Information on June 5, 2008.

Itisdifficult to calcul ate the amount of investigation activity that occurred in the 86 months

between March 31, 2001, and June5, 2008. It isacknowledged by the Crown that thisfilehad alow
priority and for long periods of time no activity occurred. Based on Corporal McWhinney’s cross-
examination, | agree that whatever investigative activity occurred, it was likely recorded in the
investigation file. | infer that no other activity likely occurred respecting this investigation.

[18]

If one makes generous estimates for each of the steps described in Corporal McWhinney’s

affidavit, the total investigative activity most likely consumed less than 12 months.
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Post-Charge events

[19] Theapplicant isarural postal carrier. He appeared in Provincial Court, without counsel,
eight times between July 14, 2008, and January 21, 2009. The transcripts show that almost all of
the adjournments were for the purpose of giving the applicant further (but unsuccessful)
opportunities to retain counsel. He was without counsel at the preliminary inquiry held on
September 9, 2009, at which he was committed to stand trial.

[20] At hisfirst appearancein the Supreme Court (October 22, 2009), the applicant expressed a
desireto berepresented by counsel and described the circumstancesthat had made hiseffortsto date
unsuccessful. The Court offered to set the charge down for trial for either the March or May 2010
jury terms. The applicant asked for moretime. The Court accommodated by setting thetrial for the
September 2010 jury term.

[21] Atthepre-trial conference (Criminal Code, Section 625.1), held on November 24, 2009, it
was apparent that the applicant was still without counsel and having difficulty obtaining counsel.
Hewas not abl e to provide responses respecting trial management issues. The pre-trial conference
was adjourned to April 11, 2010, to provide him more time to find counsel for trial.

[22] While he still does not have counsel for trial, he did retain counsel for this application.

[23] | concludethat the post-charge delay has been caused almost exclusively by the applicant’s
requests for adjournments to secure counsel.

C. Submissions
Applicant’s Submissions

[24] The applicant submits that the lengthy pre-charge delay was an abuse of process, deprived
him of theright to full answer and defence, and affectstrial fairness. He acknowledgesthat the onus
ison him to show, on abalance of probabilities, that his Charter rights were breached and astay is
the appropriate remedy. (R v L(WK), [1991] 1 SCR 1091).

[25] Pre-chargedelay isassessed in accordance with the principles of fundamental justice. Itis
the effect of adelay on trial fairnessthat isrelevant. (Rv Mills, [1986] 1 SCR 861)

[26] InRv Kalanj, [1989] 1 SCR 1594, at 1 19, the Supreme Court noted that the pre-charge
investigatory period isunpredictable. Circumstances surrounding investigationsvary from caseto
case. Thereasonableness of pre-charge delay isanalyzed on the basis of when investigators should
bein aposition to lay a charge.

[27] Most pre-chargedelay applicationsinvolvehistoric sexual assaults, wherethedelay isinthe
reporting to police rather than in theinvestigation. For that reason, application for astay for delay
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based on late reporting in sexual assault cases are distinguishable from delay at the investigatory
stage.

[28] Theapplicant directsthe Court’ sattentiontotheanalysisintwo 24(1) applicationsinvolving
similar circumstancesto the case at bar: Rv Young, [1984] O.J. No. 3229 (ONCA) and Rv Doston,
2008 NSSC 417.

[29] InYoung, the Court upheld astay of proceeding for apre-charge delay of seven years. The
accused was charged in 1983 for fraud and forgery relating to an affidavit sworn in 1976 under
provincia property legislation. The police were first contacted in January 1982.

[30] InDoston, aforensic audit by a college of its director of finance uncovered a theft (fraud,
forgery) by the director over an extended period of more than one million dollarsfrom the college.
In May 2002, the RCMP commercia crime section was advised of the fraud and in September
provided with a copy of the forensic report. In October 2007, Doston was charged with fraud.
MacDonald J. concluded that the five-year pre-charge delay was unreasonable and a violation of
Doston’s Section 7 Charter rights. However, due to the seriousness of the charge (abreach of trust
over an extended period involving more than one million dollars) and the absence of any ulterior or
bad motives by the police, he declined to stay the charges.

[31] The applicant refers the Court to the Doston analysis respecting unreasonable delay. He
distinguishesthecircumstancesin Doston (the breach of trust and thevery substantial theft) that lead
the Court to deny a stay, despite unreasonable investigatory delay.

[32] The applicant acknowledges that a stay of proceeding is a remedy of last resort. The
Supreme Court articulated atwo-step test in Rv O’ Connor, [1995] 4 SCR 411, at 1 75, repeated in
Canada v Tobiass, [1997] 3 SCR 391, at 190, and in Rv Regan, 2002 SCC 12, at 54, to the effect
that a stay of proceeding is appropriate when two criteria are fulfilled:

1) the pregjudice caused by the abuse in question will be manifest, perpetuated or
aggravated through the conduct of thetrial, or by its outcome; and,

2) no other remedy is reasonably capable of removing the prejudice.

[33] While astay istypically a prospective remedy deployed to avoid further misconduct or
prejudice to an accused, it can be given, in very rare cases, where past misconduct is so egregious
asto be offensive (Tobiass, at 1 91).

[34] The Supreme Court, in O’ Connor, at § 73, Tobiass, at 1 89, and Regan, at 11 53 to 57,
recognize theresidual category of abuse that will warrant a stay even where the accused could still
receive afair trial, but where the abuse is likely to continue or be carried forward.

[35] InDoston, the Court declined to stay based on three factors that weighed heavily in favour
of the public interest in advancing the proceeding - the large amount of money involved, the breach
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of trust, and the lack of bad faith by the state. 1n Young, the lack of bad faith was not adetermining
factor.

[36] For hisargument that the pre-charge delay is a specific prejudice to his ability to make full
answer and defence, the applicant relies upon three circumstances described in his affidavit (about
which he was not cross-examined).

a) His father-in-law was involved in the financial side of the business as well asthe
decision-making concerning the relevant events of 1994. His health has deteriorated. He has had
cancer and recurring lung problems, for which he was recently hospitalized. Because of his
advanced age, his memory and acuity are diminished. He is no longer likely able to give helpful
evidence.

b) A Crown witness, the co-accused, John Parsons of Mid-Valley, states that the
applicant wrote an agreement to pay him afee for preparation of the bogusinvoice. The document
has not been produced in disclosure. Credibility between Parsons and the applicant isaliveissue.
If the matter had proceeded to trial on atimely basis, ajury might draw a negative inference as to
Parsons’ credibility by reason of hisinability to produce the document. Sixteen years later, such
inability may be excused due to the passage of time.

C) TheRCMPtechnological crime section experienced acomputer problem during the
investigation which caused aloss of large portions of their copy of the hard drive seized from Mid-
Valley. Itisnot clear whether information is missing.

[37] Respecting general prejudiceto the applicant, counsel directsthe court’ sattention to thefact
that, after the RCMP had been in contact with DFO in 2001, the applicant was refused further
assistance in the development of the trout farm by DFO. Further, after March 2003, when Mr.
Parsons and other persons associated with Mid-Valley were interviewed by the RCMP
(unbeknownst to the accused), the applicant, who represented his rural community as a municipal
counsellor, was defeated by a candidate associated with Mid-Valley. Counsel argues that his
reputation in the community, asmall rural community, was ruined by the taint of theinvestigation -
known by DFO from July 2001, and by members of his community from March 2003, but not
known by him until late 2007.

[38] With respect to the “residual category” of abuse, Counsel argues that the conduct of the
investigation was unreasonably slow because of the low priority given to it by the police. This
circumstance isthe same asthat condemned in Doston (and Young) as an abuse of process. Society
has an interest in seeing that mattersthat warrant acriminal charge proceed in areasonable manner.
The public’s perception of the criminal justice system - that is, the principles of fair play and
decency - would be offended by unreasonable delay.

[39] Insummary, the applicant submits that the only just remedy is a stay of proceedings “both
because there has been specific prejudice to his [the applicant’s] ability to make full answer and
defence (loss of potentially relevant evidence) and applying the “residual category” to prevent
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ongoing abuse.” and“ aremedy of stay can be utilized to prevent the continuation of awrong that,
if left uncorrected, would have a negative impact on the applicant and society in future
investigations.”

Crown’s Submission

[40] The Crown acknowledges the pre-charge investigative delay of seven years, three months.
It says that the main factor in the delay appears to be a lack of resources and the reassignment of
investigators.

[41] Delay itself does not give rise to a Charter breach. Only if the delay is connected with a
finding of abuse of processis aremedy under Section 24(1) available.

[42] Absent afinding that the delay was intentional, or for the ulterior purpose of depriving the
accused of the opportunity to make full answer and defence, delay isno basisfor astay. (Young
88 t0 93)

[43] InDoston, Justice MacDonald relied on Justice L’ Heureux-Dube’' s commentsin O’ Connor
that a Charter violation is analogous to an abuse of process. An abuse of processis a“flagrant
impropriety,” which “amountsto conduct which shocksthe conscience of thecommunity.” (Rv Ng,
2003 ABCA 1, at 1 27).

[44] Thefact that adelay ininstituting proceedings may result in some prejudice to the accused
isinsufficient to establish a Charter breach.

[45] If abreach occurred in this case, it was not one of the “clearest of cases’ for which a stay
may be granted.

[46] Inoral submissions, Crown addsthat at the time of L(\WK) in1991, the law was clear. Pre-
chargedelay wastied to an abuse of process. It submitsthat thiscourt should not rely on ambiguous
developments in the case law since 1991 - when courts ceased using the term * abuse of process’ -
and instead, tied unreasonabl e delay to the concepts of trial fairness and prejudiceto the accused in
making full answer and defence.

[47] The Crown acknowledges that this case is not the most sophisticated or complicated case,
and that the investigation was slow; however, the circumstances are not analogous to the Doston
circumstances where the police had the benefit of the victim’ sforensic audit at an early stage of the
investigation. Counsel describestheinvestigation asmaking “slow, steady progress. . . small steps
overtime.” Inthiscase, in contrast to Doston, the police were not in aposition to lay acharge until
late 2007 or early 2008, and thereis very little evidence of prejudice to the accused.

D. Analysis
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Section 7

[48]  Section 7 of the Charter reads:

Everyone has the right to life, liberty and security of the person and the right not to be deprived
thereof, except in accordance with the principles of fundamental justice.

[49] The guarantee of fundamental justice is not a freestanding right. The guarantee depends
upon infringement of the accused’ slife, liberty or security interests (See Referencere Section 94(2)
Motor Vehicle Act, [1985] 2 SCR 436).

[50] Respect for human dignity isavalue underlying the Charter, but dignity and reputation are
not freestanding constitutional rights protected by Section 7 (Blencoe v British Columbia, [2000]
2 SCR 307 at 178 - 79). Not all Section 7 interests fall within the boundaries of the principles of
fundamental justice. Lamer, J.,in Motor Vehicle Referencewrotethat the principles of fundamental
justice “. . . do not lie in the realm of public policy but in the inherent domain of the judiciary as
guardians of the justice system . . . [they] are to be found in the basic tenets of our legal system.”

[51] Inearly Charter decisions, the Supreme Court held that societal interests could not limit the
exercise of Section 7 rights. In Cunninghamv Canada, [1993] 2 SCR 143, McLachlin, J. (as she
then was), clearly stated otherwise:

The principles of fundamental justice are concerned not only with the interest of the person who
claims hisliberty has been limited, but with the protection of society. Fundamental justice requires
that afair balance be struck between these interests, both substantively and procedurally . . .

Thefirst question is whether, from a substantive point of view, the change in the law strikesthe right
balance between the accused’ sinterests and the interests of society.

[52] The Supreme Court refined thisanalysisin Rv Malmo-Levine, 2003 SCC 74, at 197 to 99,
and Charkaoui v Canada, 2007 SCC 9, at 11 21 to 24:

21 Unlikes. 1, s.7 isnot concerned with whether alimit onlife, liberty or security of the person
isjustified, but with whether the limit has been imposed in a way that respects the principles of
fundamental justice. Hence, it hasbeen held that s. 7 does not permit “afree-standing inquiry . . . into
whether a particular legislative measure * strikes the right balance’ between individual and societal
interest in general” (Malmo-Levine, at para. 96). Nor is “achieving the right balance . . . itself an
overarching principle of fundamental justice” (ibid.). Asthemajority in Malmo-Levinenoted, to hold
otherwise “would entirely collapse the s. 1inquiry into s. 7" (ibid.). Thisin turn would relieve the
state from its burden of justifying intrusive measures, and require the Charter complainant to show
that the measures are not justified.

22 Thequestionsat the s. 7 stageiswhether the principles of fundamental justicerelevant to the
case have been observed in substance, having regarding to the context and the seriousness of the
violation. Theissueiswhether the processis fundamentally unfair to the affected person. If so, the
deprivation of life, liberty or security of the person simply does not conform to the requirements of
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s. 7. Theinquiry then shiftsto s. 1 of the Charter, at which point the government has an opportunity
to establish that the flawed process is nevertheless justified having regard, notably, to the public
interest.

[53] The Section 7 analysis is contextual. It varies with the interests and principles of
fundamental justice at stake in the particular case (Rv Mills, [1999] 3 SCR 668).

[54] Traditionally Section 7 hasbeen interpreted as describing oneright, analyzed in atwo-stage
inquiry:

1 Has there been a deprivation of the right to life, liberty or security of the person?
2. If s0, does the deprivation conform to the principles of fundamental justice?

[55] InR.v.White[1999] 2 SCR 417 at 1 38,the Supreme Court divided theseinto three anal yses.
whether areal or imminent deprivation of life, liberty or security of the person exists; identification
and definition of therelevant principlesof fundamental justice; and whether the deprivation occurred
in accordance with the relevant principles.

[56] With Malmo-Levine and Charkaoui, athird stage to the inquiry was added:
3. If 0, isthe impugned conduct justified as a reasonable limitation under section 1?

[57] TheMalmo-Levine and Charkaoui analyseswere madein the context of substantivejustice
as opposed to procedural justice.

[58] Inrespect of procedural justice, the same balancing exercise of society’ sinterest in effective
prosecution of crime and the accused’ s (and society’s) long-term interest in trial fairness and full
answer and defence is carried out as a separate analysis, but not in the context of section 1 of the
Charter. Thethird inquiry is most often framed as whether the affront to fair play and decency is
disproportionate to other individual and societal interests. Itisinthisbalancing of intereststhat the
analysis becomes contextual. White 11 45-48.

First Stage of the Inquiry - I sthe applicant deprived of hislife, liberty or security of the person
interests?

[59] The applicant does not claim deprivation of hisright to life. He does claim deprivation of
hisright to liberty and security of the person.

[60] Theliberty interestisengaged when an accused facesthepossibility of acriminal conviction
involving actual or potential loss of liberty (Motor Vehicle Reference). It isnot restricted to mere
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freedom from physical restraint. It includes state conduct which affects fundamental life choices
that go to the core of what it meansto enjoy individual dignity and independence.

[61] The security interest has two dimensions: the physical and psychological integrity of the
individual. Theformer isengaged whenever state conduct may lead to bodily harm or deprivation.
The latter is engaged by “serious state-imposed psychological stress” or trauma (Mills, R.v.
Morgentaler [1988] 1 SCR 30 at page 173). To be “serious,” stress must have a serious and
profound effect on a person’ s psychological integrity. It isassessed objectively. It need not riseto
thelevel of nervous shock or psychiatricillness but must be greater than ordinary anxiety. (Blencoe
v British Columbia). In Mills, the psychological trauma arose from delaysin the trial process.

[62] Theapplicant ischarged with an indictable offence exposing him to incarceration for up to
14 years. Thisclearly engages his liberty interest.

[63] He also claims that other investigative conduct has engaged the his liberty and security
interests. The RCMP undertook the investigation in March 2001. By July 2001, they had spoken
to the alleged victim, DFO, about their investigation. By September 2003, they had conducted
interviews with several potential witnesses from DFO and Mid-Valley. Mid-Valley carried out
businessinthe same small rural community wherethe accused lived and worked. The applicant was
unaware of thisuntil late 2007 or 2008.

[64] Theapplicant testified, and his counsel submits, that the personsinterviewed perceived that
hewasinvolved in crime. The accused says that he was unsuccessful with his dealings with DFO
after July 2001, for reasons he could not then fathom. He further states that he was defeated in his
bid for re-election as the local municipal counsellor by a person associated with Mid-Valley. His
reputation, both with DFO and his own community, was ruined for seven years before the
information was laid. He claims this engages his liberty and security interests.

[65] | am not satisfied that sufficient evidence was tendered by the applicant to validate this
allegation.

[66] | find that the investigation and laying of the criminal charge against the applicant engaged
his liberty and security interests. Thereisareal possibility that he may lose his liberty.

Second Stage of the I nquiry - Doesthe deprivation conformto principlesof fundamental justice?

[67] The accused's Section 7 rights are not absolute. The state may deprive persons of these
rightsif they do soin conformity with the principles of fundamental justice (Rv §J), [1995] 1 SCR
451 and Rv Clay, 2003 SCC 75).

[68] The principles of fundamental justice are founded in the basic tenets of our legal system.
They must belegal principles. They may bereflected in thecommon law or astatutory schemethat
exists outside of the Charter.
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[69] The principles embrace more than the rights of the accused. They include broad societal
concerns such as a trial process that arrives at the truth, and protection of society. Fundamental
justiceis broader than natural justice, taking its scope from the legal rights enumerated in Sections
8 to 15 of the Charter (but not being limited to these sections).

[70] Theprinciplesare contextual; that is, they vary according to the context in which the rights
areraised. They cannot be definitively enumerated. They are inclusive, not exhaustive.

[71] Theprinciplesincludethe concept of fairnessin both asubstantive and aprocedural context.
Fairness includes the right to make full answer defence and theright to afair trial. It includesthe
right to elicit any evidence relevant to the defence but not evidence that does not bear on the
accused’ s liability on the charge before the Court.

[72] The principles aso include protection from abuse of processin a more genera sense (the
“residual category”).

Third Stage of the Inquiry - Balancing the I nterests

[73] To thetwo-part test described in O’ Connor (set out in § 33 in thisdecision), was added a
third hurdle in White, further described in Regan at 11 54 to 57.

. .. there may still be cases where uncertainty persists about whether the abuse is sufficient to warrant the
drastic remedy of a stay. In such cases, athird criterion is considered. This is the stage where the traditional
balancing of interests is done: ‘it will be appropriate to balance the interests that would be served by the
granting of a stay of proceedings against the interest that society hasin having afinal decision on the merits'.

Only where the affront to fair play and decency is disproportionate to the societal interest in the
effective prosecution of criminal cases will a stay be appropriate ( R. v. Conway [1989] 1 SCR
1659).

[74] Inabuse of process analyses, the seriousness of the offence is always a contextual factor in
the determination of whether a deprivation that does not conform to the principles of fundamental
justice justifies a stay of proceedings. In the case-law, it is part of the third inquiry.

Abuse of Process
[75] The basic tenets of our legal system include the common law doctrine of abuse of process.

[76] The common law doctrine empowered courts to stay proceedings in exceptional
circumstances and in the clearest of cases, where the conduct of the police or Crown, or sometimes
the complainant, was so serious that preservation of the integrity of the justice system required
termination of the case (R v Jewitt, [1985] 2 SCR 128). Traditionally the goal was to protect
society’ sinterest in afair trial process, in both civil and criminal contexts.
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[77]  While abusive conduct calls into question the integrity of the justice system, it also gives
rise to protection to the rights of the accused to afair trial and to make full answer and defence (R
v O’ Connor [1995] 4 SCR 411).

[78] InJewitt, the Supreme Court adopted the test formulated by the Ontario Court of Appeal in
Young. Since then, the doctrine has been considered in awide range of criminal contexts. Some of
themany contextsaredescribed by Robert J. Frater in Prosecutorial Misconduct (Aurora: Canada
Law Book, 2009) at c.4. One of them is pre-charge delay (pages 92-94).

[79] In O Connor, the court clarified that the common law doctrine was basically subsumed by
section 7 of the Charter (except in contexts to which the Charter does not apply). The court held
that the doctrine was not limited to protection of fair tria interests. It included aresidual category
of conduct - diverseand unforeseeabl e circumstancesin which the prosecution isconducted unfairly
to such a degree as to contravene fundamental notions of justice.

[80] InR. v.Keyowski [1988] 1 SCR 657, the Supreme Court added an important refinement to
the elements of abuse. In that case, the Saskatchewan Court of Appeal held that the accused had to
establish prosecutorial misconduct or that the Crown proceeded for some ulterior motive (as the
Crown arguesin this case) to prove that the proceedings were oppressive and therefore an abuse of
process. The unanimous Supreme Court disagreed:

Todefine'oppressive’ asrequiringmisconduct or animproper motivewould, in my view, unduly restrict
the operation of the doctrine [my emphasig]. . . Prosecutorial misconduct and improper motivation are but
two of many factors to be taken into account when a court is called upon to consider whether or not in a
particular case the Crown’s exercise of its discretion to re-lay the indictment amounts to an abuse of process.

[81] The Supreme Court denied astay, despite finding that athird trial may “stretch the limits of
thecommunity’ ssenseof fair play”, because of “the seriousnessof thecharge” (criminal negligence
causing thedeath of two bi cyclists) and because the proceedingshad “ not occupi ed an undue amount
of time”. (Theincident occurred in September 1984, the first jury trial was held in October 1985,
the second trial in January-February 1986, and the third trial was scheduled for April 1986.)

[82] InYoung, the seminal decision adopted by the Supreme Court in Jewitt, the court found an
abuseand upheld astay. Thecourt did not attribute any ulterior motiveto theinvestigator or Crown,
but ssimply neglect (1 100).

[83] In Doston, the court found an abuse and breach of section 7 (but declined to grant a stay at
the third inquiry stage). MacDonald J. did not attribute “any ulterior or bad motives’ to the police
or Crown, but was very disturbed by the “systemic delay” that the low priority placed on the
investigation that “impacted badly” on the public perception of the criminal justice system (1 26
and 32).

[84] Ineach of those cases the delay was shorter that in this case. The delay was based on low
priority and neglect, and not to any legitimate problem connected to the investigation.
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[85] InR. v.Power [1994] 1 SCR 601, the court described “clearest of cases’, the threshold for
granting astay, asrequiring overwhelming evidence that the proceedings are unfair to the point that
they are contrary to the interests of justice and “ that it would genuinely be unfair and indecent to
proceed” (112).

Pre-Charge Delay as an Abuse of Process

[86] Theapplicant claimsthat pre-charge delay has breached his section 7 right in two ways: as
an abuse of processinthe ‘residual category’ sense, and because it prejudices hisright to makefull
answer and defence.

[87] Jewitt, an entrapment case, adopted the approach in Young, apre-charge delay case, for the
establishment and analysis of abuse of process claims.

[88] Pre-chargedelay itself isnot sufficient tojustify astay. A stay based on mere passage of time
would be the equivalent of imposing judicially created limitation periods. Trial fairness is not
automatically undermined by even alengthy pre-charge delay. L(WK) and Rv Finta[1994] 1 SCR
701. InRv Potvin [1993] 2 SCR 880, the court wrote that L(WK) decided that delay that prejudiced
fair trial issues could constitute an abuse of process.

[89] In L(WK), the Supreme Court held that even lengthy pre-charge delay, per se, does not
automatically underminetrial fairness; but evidence of the specific circumstancesof pre-chargedelay
may support afinding of breach of fundamental justiceor trial fairness. 1nL(WK), the court held that
the evidence did not support afinding of abuse; the court did not define what circumstances would
make delay abusive.

[90] Itistheeffect or prejudice caused by delay, not thelength of thedelay, that ismost important.
Prejudice may takemany forms. Frater describessomeat page 93. | agree with him that sometimes
it will be the cumulative effect of a number of factors that create a serious prejudice.

[91] The Crown submits that pre-charge delay only breaches Section 7 if it constitutes an abuse
of process. Further, the Crown submits that the applicant must establish an improper, ulterior or
obligue motive by the state for the delay.

[92] | donotagree. The applicant needs not prove an ulterior motive for a court to find an abuse
of process. Animproper motivewill bearelevant factor, but animproper motiveisnot aprerequisite.
In none of the pre-charge delay decisions read by the court (from Young forward) where delay was
at the investigative stage, was an ulterior or improper motive aleged or found to exist. In many of
these decisions, the delay was held to be unreasonable and abreach of section 7. In some, stayswere
granted or upheld. Inothers, stayswere not granted (despite the finding of asection 7 breach) when,
at thethirdinquiry stage, society’ sinterestin prosecution washeldto outwei gh theinterestsprotected
by the section 7 breach - most often because of the seriousness of the offence.
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[93] | conclude that pre-charge delay may found a Section 7 breach where the delay is so
unreasonable asto constitute atraditional abuse of process, and where the consequences of the delay
cause serious prejudice to the accused' s right to afair trial and to make full answer and defence,
regardless of whether the state actors carried out the investigation with an improper motive.

[94] Theanalysisiscontextual, or fact-specific, and the facts may found either prejudiceto the
accused’ s right to make full answer and defence or an abuse of process in a broader sense, or both.

[95] Thereis little case law on the impact of pre-charge delay on sections 7 and 24(1) of the
Charter, other than in respect of historic sexual and physical abuse cases. Most often delay in these
casesoccurred beforethe reporting of the offenceto the police and not at theinvestigation stage. The
combined length of the pre-reporting delay and the investigative delay may prejudice the accused’ s
ability to make full answer and defence. However, delay that is relevant to the *abuse of process
analysisconcerns the conduct of state actors; that is, eventsthat occur during theinvestigative stage.

[96] The seriousness of sexual and physical abuse offences, and the understandable delay in
reporting them are contextual factorsthat tend to distinguish sexual and physical abuse offencesfrom
the type of offencein this case.

[97] | found relevant guidance for the analysis of this case in the following cases:
i Rv Young
ii Rv L(WK)
i Rv DLD, [1992] MJNo. 541 (MCA)
v R v Cunningham, [1992] OJ No. 2754 (ONCA)
\ Rv O Connor
Vi Rv GWR, [1996] OJNo. 4277 (ONCA)
Vii R v Gamhill, [2000] OJ No. 119 (ONCA)
viil Rv Perrier, [2000] CMAJNo. 4 (Court Martial Appea Court of Canada)
IX Rv Doston

[98] Young is one of the first significant Charter decisions respecting pre-charge delay. The
accused was charged in 1983 with fraud and perjury relating to an affidavit sworn in 1976 under
provincial property legislation. When charged, thelimitation period for charging under the provincial
legidlation had passed. A complaint to police was made in January 1982. The relevant information
had been in the hands of a government department since 1977.

[99] The Information was sworn in March 1983. When asked what took so long for the
investigation to proceed (14 months), the investigator answered:

Y our Honour, | wastied up with other investigations, thiswasnot my only investigation | wasinvolved
with. | wasinvolved in many other things. And things tended to get shoved back alittle bit now and
then. | couldn’t see any great rush to contact Mr. Somerleigh for the simple fact that the matter had
gone for, well it was several years old at this point and to give it top priority would be, you know it
wouldn't really, there was other things that had more priority at the time.
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[100] Inathorough often-cited analysis, Justice Dubin upheld astay of proceedings. Hedetermined
there was aresidual discretion in acourt to stay where compelling the accused to stand trial would
violate fundamental principles of justice which underline the community’s sense of fair play and
decency, and to prevent an abuse of process through oppressive or vexation proceedings.

[101] Justice Dubin’s stressed the caution which must be exercised by a court before finding that
pre-charge delay violated the principles of fundamental justice, and before purporting to supervise
state investigative processes ( 90).

[102] Heanalyzed the case primarily as an abuse of process case (not a“full answer and defence’
case). Thisisapparent in § 93, where he noted:

... thereisadistinction to be drawn where the institution of the proceedingsisvalid and the only issue
isdelay prejudicial to the accused, and the case where the executive action leading to the institution of
proceedingsis offensive to the principles upon which the administration of justiceis conducted by the
courts. | think thisissuch acase.

[103] What appears to have been sometimes misunderstood is his proposition at 89 that:

... absent any finding that the delay in the institution of the proceedings was for the ulterior purpose
of depriving an accused of the opportunity of making full answer and defence, delay in itself, even
delay resulting in theimpairment of the ability to makefull answer and defence, isnot abasisfor astay
of process.

[104] JusticeDubindidreviewindetail thepoliceinvestigation. Hecommented onthereasonswhy
the court should not second guess the police investigation. However, in his conclusion he writes:

100 | do not attribute any ulterior motiveto either theinvestigating constable or the various Crown
counsel who were consulted about laying the charge, but asaresult of their neglect, the accused isnow
charged with the offences of fraud and perjury for an information sworn on April 5, 1983, offencesfor
which hewould in all probability never have been charged but for the delay. A conviction for either
or both of these offenceswould have far graver reprecussions not only for Mr. Y oung’ sliberty but also
on his professional career than a conviction under the Land Speculation Tax Act, 1974.

At Paragraph 103:

Theprejudiceisnot confined to theimpairment of the ability to makefull answer and defence, although
such impairment is claimed. The prejudice asserted goes beyond that. His life has once again been
disrupted, his reputation in the community in which he lives again damaged . . .

[105] At 9104, he describesthe nature of the prejudice by citing Martin JA. inR. v. Beason, 1983
CarswellOnt 99 (ONCA) at 1 60. The policy underlining the constitutional guarantee of a trial
without unreasonable delay is not predicated exclusively in the obvious forms of prejudice such as
impairment of the right to make full answer and defence. Trials held within areasonable time have
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an intrinsic value. The constitutional guarantee enures to the benefit of the society as awhole and
to the ultimate benefit of the accused. For thisreason, it was appropriate for the court to control the
pretrial process to prevent such unfairness.

[106] In L(WK), the accused was charged in January 1987 with several counts of sexual abuse of
his children, covering a period from 1957 to 1985. The first complaint was received by the police
inJuly 1986. On thefacts, the Supreme Court upheld the Court of Appeal’ s overturning of thetrial
judge’s stay. The Supreme Court addressed the question of whether an accused can rely solely on
the passage of time as establishing aviolation of Section 7 and 11(d). The Court addressed delay in
the context of an abuse of process, not in the context of a prejudice to making full answer and
defence.

[107] Citing Laskin, C.J. in Rourke v The Queen, [1978] 1 SCR 1021, a common law abuse of
process case, the Court wrote:

22 Delay in charging and prosecuting an individual cannot, without more, justify staying the
proceedings as an abuse of process at common law. . ..

24 Staying proceedings based on the mere passage of time would be the equivalent of imposing
ajudicialy created limitation period for acrimina offence. In Canada, except in rare circumstances,
there are no limitation periods in criminal law. The comments of Laskin C.J. in Rourke are equally
applicable under the Charter.

25 Section 7 and s. 11(d) of the Charter protect, among other things, an individual’ sright to a
fair trial. The fairness of atrial is not, however, automatically undermined by even a lengthy pre-
chargedelay. Indeed, adelay may operateto the advantage of the accused, since Crown witnesses may
forget or disappear. The commentsof Lamer J., ashethenwas, in Millsv The Queen, supra, at p. 945,
are apposite:

Pre-charge delay isrelevant under ss. 7 and 11(d) because it is not the length of the
delay which matters but rather the effect of that delay upon the fairness of the trial
[Emphasis added.]

Courts cannot, therefore, assess the fairness of a particular trial without considering the particular

circumstances of the case. An accused's rights are not infringed solely because a lengthy delay is
apparent on the face of the indictment.

[108] After noting that delay in reporting sexual abuse is recognized as a common and expected
consequence of abuse, the Court wrote at § 29:

The question here is not to define a breach of fundament justice or of the right to a fair trial, but the
much narrower one of determining whether there was evidence to support the fact findings.

The Court agreed that the facts in that case did not support a clear finding of abuse of process.
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[109] InDLD, the accused was charged in January 1991, with five sexual misconduct offences
that occurred between 1963 and 1971. The police werefirst notified in November 1990. There was
no delay at the investigation stage.

[110] TheCourt of Appeal upheldthetrial judge’ sstay for pre-chargedelay. Scott, C.J., madethese
points.

The question is whether the accused presented evidence, which, if accepted, could
establish a Charter breach on a balance of probabilities.

Simply proving delay in prosecuting a person cannot justify staying proceedings as
an abuse of process. Citing §25in L(WK), he agreed that it is not the length of delay but the
effect of the delay on trial fairness that counts.

While early Canadian and US case law (including Young) referred to the necessity of
establishing an ulterior or oblique motive purpose by the Crown, or at least negligent
misconduct, in later cases, like L(WK), the Supreme Court made no mention of the
requirement that the accused prove an oblique motive by the Crown. He concluded that an
obligue motiveis not an essential element to a Section 7 breach.

He asked what undue delay an accused must demonstrate to justify astay and
answered:

.. .itisneither useful nor necessary to attempt to precisely define a specific threshold that an accused
must cross to demonstrate a breach of the Charter respecting pre-charge delay. Each case will be
governed by the evidence presented before the tria judge by the accused, directed to the critical issue
of the substantial prejudice and the impact of such prejudice, if any, on accused’sright to afair trial.
To attempt to be more specific would, in my opinion, be counter-productive.

On the timing of a stay application, he concluded:

Whatever the timing of such a motion, counsel for the accused must be prepared to tender specific
evidence of prejudice going to the fairness of the trial, rather than relying exclusively on evidence
tendered during the trial itself. Here again the trial judge will have considerable latitude as to what
form that evidence should take - be it by affidavit, by voir dire, or whatever. The important thing is
for the motion to proceed in an expeditious fashion in a way best calculated to interfere as little as
possible with the traditional and time-honoured trial process.

[111] Inabrief endorsement in Cunningham, the Ontario Court of Appeal overturnedatrial judge’'s
stay based on the inadequacy of the accused’ s evidence of prejudice. The Court held that the mere
possibility that pre-charge delay could prejudice the right to make full answer and defence does not
justify astay of proceedings at the commencement of atrial. Actual prejudice must bedemonstrated.

[112] In GWR, the Ontario Court of Appeal analyzed pre-charge delay in two contexts - at {6 to
8, asit affected the ability to make full answer and defence; at 16, as it was an abuse of process.
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The charges were very serious charges alleging repeated acts of sexual assault upon the accused' s
stepdaughter between 1968 and 1974 (when she was between the ages of 10 and 16). The accused
was charged in 1974 but charges were dropped and laid again in 1992,

[113] Inthe“full answer and defence” analysis, the Court found that the accused failed to establish
that the death of three witnesses and the failed memories of othersinterfered with hisability to cross-
examine and present afull answer and defence.

[114] In the abuse of process analysis, the Court adopted Justice L’ Heureux-Dube's analysis in
O’ Connor, 1 58 to 83, and especialy at  82. This analysis again considered prejudice to the
accused from the fact that three witnesses had died, memories had faded, police records were
inadequate and the accused faced more serious penalties. Asinitsfull answer and defence analysis,
the Court concluded that there was insufficient evidence of actual prejudice (“. . . it is mere
speculation that the absence . . . will prejudice the respondent at trial.”)

[115] The Court distinguished Young on its facts. In Young, the accused had led evidence to
demonstrate real prejudice.

[116] On the issue of irreparable prejudice to the judicial system, the Court stated that it was
“troubled by these circumstances.” Inthat context, the Court carried out abal ancing of society’ sand
the accused’ s interests (11 15 and 16). It concluded that:

thechargeswerevery serious- alleging repeated, unlawful sexual actsagainst a young
stepchild;

courts must have the respect of the community to fulfill their function;

where an affront to fair play and decency is disproportionate to the societal interest
to effective prosecution of crime, the administration of justice is best served by a stay; and,

there was insufficient basis to conclude that “. . . the societal interest in proceeding
with these very serious charges was outweighed by any alleged affront to fair play and
decency.”

[117] In GWR, the seriousness of the offences clearly outweighed the affront to fair play that
‘troubled’ the Court.

[118] InGambill, the accused was charged in or about 1998 with several counts of indecent assault
between 1958 and 1965. The accused gave evidence that several potential witnesses were dead or
missing. The Crown argued that it was speculation as to what they may havetestified to. Thetrial
judge granted a stay on the basis that there was an air of reality that the missing evidence would
materially assist the accused and that its absence would, on abalance of probabilities, likely deny the
accused full answer and defence. The Ontario Court of Appeal upheld the stay.
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[119] InPerrier, the Court of Appeal upheld astay. During an investigation in the disappearance
of public funds, the accused was interviewed, and confessed, in July 1997. In August 1997, he was
suspended from his military duties without pay. The investigation was completed in January 1998
and turned over to the legal department. Nothing was done until April/May 1999. A two-count
indictment waslaid on June 22, 1999. After “administrativeerrors’ and avacation, seven additional
counts were added to the indictment in November 1999.

[120] Citing Kalanj, the Appeal Court accepted that Section 7 was engaged by delay involving both
pre- and post-charge events.

[121] Applying the three-step analysisin White, the Court held that what constituted a reasonable
period before the swearing of the information was relevant to the issue of the reasonableness of the
delay. Inthat case, because the accused confessed in July and August 1997, the two-year delay in
charging him was unreasonable. Asto prejudice, the Court held that the anxiety, stress and social
stigmatization of being suspended without pay for two-years was a relevant issue affecting his
security interest. The Court also found relevant institutional interest in ensuring the “ speediness of
action” in matters of military discipline.

[122] Doston was reviewed in counsels' submissions. The factual matrix of that case is quite
similar to the case at bar. MacDonald J. found that the five-year delay in the investigative stage
constituted an unreasonable delay and breached Doston’ s section 7 rights.

[123] A relevant factual difference between Doston and this case, favourable to the Crown on the
issue of the reasonabl eness of thedelay, wasthat early intheinvestigation the police had theforensic
report of the complainant. This should have made the police investigation shorter and easier.

[124] Relevant factual differences favourable to the accused are that: (@) the fraud in Doston was
a complex fraud involving more than one million dollars carried out over years, as opposed to a
single “bogus’ invoice of $27,000.00; and (b) the investigative delay in Doston was five years, and
in this case was more than seven years.

[125] A relevant factual similarity between the casesisthe absence of any justification for the delay
in either investigation. Both investigations were slow, not because of the complexity of the crimes
or the extent of investigations needed, but because the investigations were given low priority. The
investigators had other responsibilities, theinvestigatorswereregularly replaced, and, for periods of
times, no investigator was assigned (Doston 919). In both cases, the time needed to investigate the
offences was substantially less than the time taken.

[126] Inthiscase, itisvery unlikely that theinvestigation consumed oneyear of oneinvestigator’s
time. For more than six full years, no investigation was conducted.

[127] Despitefindingabreach of Section 7, Justice MacDonald did not stay the Doston proceeding
because of the seriousness of the offence. The decision not to stay was made at the third stage of the
inquiry - the stage where the balancing of societal interestsin seeing that the matter proceedsto trial
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arebalanced against the accused’ sinterestsin afair trial and the affront to society’ ssenseof fair play
and decency.

E. Application of Law to the Facts

[128] Theliberty and security interests of the applicant are engaged. Heissubject toimprisonment
upon conviction for up to 14 years.

[129] Relevant to both aspects of the applicant’s claim (abuse of process and deprivation of full
answer and defence) arethree circumstancesthat givean air of reality to hisclaimof actual prejudice
toafair trial caused by thelengthy delay. The applicant was not cross-examined on any of the three
circumstances described in Paragraph 12 of his affidavit.

[130] First, he states that his father-in-law, who is now 82 years old and in very poor health
(recently hospitalized), both mentally and physically, assisted him and wasinvolved in thefinancial
side of thetrout farm expansion project in 1994. Hisevidencewould relate directly to theissuesthat
are at the centre of the charge. The crux of the chargeisthat the applicant obtained for his company
abogusinvoicefrom Mid-Valley and submitted it to DFO in connection with the experimental trout
farm project. Whilethe affidavit does not specify exactly what the applicant’ s father-in-law would
say, it isapparent from Paragraph 12(a) that his evidence would relate directly to the actusreus and
mens reus of the offence.

[131] | accept that, but for the passage of 16 years, and the father-in-law’ s advanced age and weak
health, that his evidence in this case can be perceived to be relevant and likely helpful to the
applicant. Therelevance of hisevidenceis morethan mere speculation. Itisdifficult toimaginehis
involvement in the financia side of the business and the decision-making respecting the proposed
expansion, and conclude that thereisno air of reality to the fact that his evidence would actually be
relevant.

[132] Second, the applicant statesthat the Crown’ stheory (and | presume John Parsons’ evidence)
is that the applicant wrote an agreement to pay Parsons to prepare the bogus invoice. The written
agreement isnot in the Crown’sdisclosure. Clearly the credibility of Parsonswill beanissue. The
passage of 16 years may, as the Crown suggests, weaken Mr. Parsons' evidence and consequently
benefit the applicant. The applicant’spoint, however, isthat ajury may now - 16 years|later, excuse
Parsons’ (the Crowns’) inability to produce the written agreement. 1t may have been lesslikely to
do soif either the reporting of the event or the investigation had occurred earlier.

[133] The fact that the agreement was supposedly in writing would add credence to Parsons
evidence and the Crown’scase. It isdisturbing that the charge will proceed in the absence of akey
document. The Crown’ssubmission that the failure to produce the agreement may, at the end of the
day, is something that the Crown ‘may have to wear’, does not, in my view, remove the significant
actual prejudice to the applicant. Heisrequired to put his credibility on the line at atime when the
failure to produce an important written document may be excused.
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[134] To speculate as to whose oral evidence ajury may believe after 16 years is fundamentally
unfair. Itarisesfromthefailureto produce an important relevant document that is not producible 13
years (when charged) orl6 years |ater.

[135] Possibly the document never existed. Possibly it did. | agree that the passage of 16 years
from thetime of the alleged written agreement and offence might cause areasonablejury to discount
its present non-existence.

[136] Third, the applicant states that the RCMP Technical Crime Section experienced computer
problems, which appear to have caused |oss of substantial portionsof the hard drive seized fromMid-
Valley. Itisnot evident that the lost material has been recovered.

[137] These circumstances, considered separately, may not deprive the applicant of the ability to
make full answer and defence. Cumulatively, these factual circumstances exacerbate the prejudice
to the applicant receiving afair trial.

[138] Particularly relevant to the abuse of process aspect of the applicant’ sclaimisthelow priority
accorded to the investigation for more than seven years and the lack of investigative action during
most of that period.

[139] Salient factsrelevant to the abuse of process claim include:

The matter does not appear to be complex. It involves the issuance and payment of
oneinvoice of about $27,000.00.

The event was aready six years old when the complaint was received by the police
and the police decided to investigate. This should have added some urgency to the
investigation.

The total investigative effort described by Corporal McWhinney, when viewed
generously fromthe point of view of the Crown, does not appear to have approached oneyear
by one investigator.

No reason was given for the low priority this investigation received for over seven
years- either intime or manpower. If it was because the allegation was not a serious offence,
there was no excuse for keeping the investigation open so long. If it wasa serious offence,
it was inexcusable that it was not given a higher priority from the perspective of both the
community and the applicant.

Thedelay ininvestigating the complaint was longer than the delay in the reporting of
the matter to the policein thefirst place. Thisfactual circumstance differs from most of the
cases (including those cited in this decision) where delay, especially in cases of sexual and
physical abuse against children, preceded the reporting of the offences to the state.
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Thetotal delay in this case exceeds thirteen years from the date of the alleged crime
to the laying of the charge.

[140] There was no justification for the minimal effort put into the investigation that caused the
informationto belaid 13 yearsafter the alleged offenceand 7 years after it wasreported to the police.
A low priority is not a good reason for delay as lengthy as in this case. While no single specific
prejudiceto the applicant’ sability to makefull answer and defence standsout asvery significant, the
accumulation of prejudicesis significant and makes the applicant’ strial unfair.

[141] Other factorsarerelevant to the balancing the societal interest in crime being prosecuted with
the societal concern about affrontsto its sense of fair play and decency and the accused’ sright to a
fair trial.

[142] The seriousness of the offence in this case does not equate with sexual and physical abuse
cases, war crimesor thekinds of circumstancesthat existed, for example, in Doston (wherethefraud
was for a significant amount and involved a serious breach of trust).

[143] The aleged offence in this case cannot be equated with the most minor of thefts, but it is
much less significant than cases where the community rightfully insists on prosecution ‘to the full
extent of thelaw’. It reflects on the seriousness of this offence that the co-accused was sentenced for
producing the invoice (on the included offence of forgery) to 12-month probation with conditions.

[144] While there is no evidence that the state intentionally investigated this complaint at an
unreasonably slow pacefor an ulterior or obliquemotive, it did make apositive decision to undertake
the investigation; it did make a positive decision to give it alow priority, and it did, on occasion,
make apositivedecisionto designateit as“inactive’. It knew that the subject matter of the complaint
wasaready six yearsold when it commenced theinvestigation. It neglected to assessthe seriousness
of the offence, the effect of it's decisions on the applicant, or the societal interest in fair play and
decency.

[145] | conclude that the unreasonably slow investigation of an event that occurred many years
before the investigation began did deprive the applicant of hislife and security interestsin amanner
that did not conform to the principles of fundamental justice.

[146] The applicant has discharged the burden, on a balance of probabilities, of showing an air of
reality to actual prejudice to his ability to make full answer and defence and to receive afair trial.
The specific prejudices to the accused are significant when taken cumulatively.

[147] Combined with these specific prejudices is the general prejudice to the applicant and the
community. The principles of fundamental justice are not static, and are evolving in response to
society’ s changing perception of what is arbitrary, unfair or unjust. What isfair (or in the context
of section 7 what is fundamentally unfair) depends on context.
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[148] Both the community and the applicant have a reasonable expectation that, when alleged
offences arereported to the police, they will beinvestigated in areasonable manner - not in amanner
that prejudices the accused’ s right to make full answer and defence or to have afair trial, or that
breaches the community’ sright to the investigation and prosecution of crimein atimely manner, or
that offends society’s sense of fair play and decency.

[149] Inthe caselaw, the significant factors, when stays were not granted (or were overturned on
appeal), have been the seriousness of the crimes, or delaysin thereporting of the crimefor justifiable
reasons. Sometimes the conduct of the accused contributed to the delay. None of the factors are
present in this case.

[150] Courts grant stays only as a matter of last resort, and only in the clearest of cases. This
standard, enunciated in Jewitt, was recently reaffirmed by the Supreme Court in Rv Bjelland, 2009
SCC 38.

[151] Counsel have not suggested, and | cannot conceive of, any effective remedy short of a stay
to undo the prejudice to the applicant and to prevent the reoccurrence of conduct by the state that, at
least in respect of aless serious offence, brings disrepute to the administration of justice. | order a
stay of this proceeding.



