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Subject: Criminal - care or control
| ssue: What is the minimal factual basis for finding care or control in
“change of mind” situations, when the 258(1)(a) presumption is
rebutted?
Summary: An impaired person called 911 to ask for help and stating that he

did not want to drink and drive. Asaresult and within afew
minutes, the police attended upon him. It was about 5 pm on a
chilly, winter evening. He was seated in the driver’s seat of his
vehicle with the keysin his pocket, parked at the end of a
residential cul-de-sac. There was no evidence that he had
interacted with the vehicle (motor, heater, windshield wipers,
radio, etc.) in any way. There was no evidence of how or when he
or the vehicle came to be where it was at the time of the 911 call.
His address was not in evidence. Thetrial judge held that the
258(1)(a) presumption was rebutted but that, based on him being
very impaired and alone in the driver’s seat of hisvehicle, with the



present ability to drive, there was areal risk of him changing his
mind, not waiting for the police to arrive, and driving away.

Result: Appeal alowed. The actusreusfor finding care or control in
“change of mind” situations, when the 258(1)(a) presumption is
rebutted, requires afactual matrix that includes more than the
general assumption that every impaired person in the driver’s seat
with the present ability to engage the vehicle creates arisk of
danger because he or she could change his or her mind.
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