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The Applicant, William Blair Herve, asks for an order under Subsection
178(1.1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, (BIA)
that Subsection 178(1)(g) does not apply to his outstanding student loan

debt. The application is opposed by the Attorney General of Canada.

In the course of the hearing counsel for the Attorney General advised that it
does not question Mr. Herve's good faith with respect to the loan.
Accordingly, | shall only review what | find to be evidence respecting the
other requirement under this subsection, namely whether his financial
difficulty is so extensive that he will be unable to pay his liabilities under the

loan.

Mr. Herve filed a Consumer Proposal on July 25, 2001, which requires him

to pay $300 per month. It was successfully completed. He received a

Certificate of Full Performance in October 2006.

His student loan debt including interest is now approximately $20,000.

He commenced his university education at St. Francis Xavier University in
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September 1989, and graduated with a Bachelor of Science in Physical

Education in May, 1997. Interspersed with these studies was time spent as a
labourer with the Nova Scotia Department of Highways and courses at the

University College of Cape Breton.

[6] Since September 1997 he has been employed as a physical education teacher
with We' kogma g First Nation Elementary School in Whycobah which is
located on Highway 104, approximately 125 km from Sydney. In thefirst
year his salary was approximately $24,000. Hisgrossannua salary is

presently $50,874. Heisnow at the top of the pay scale for his position.

[7] In 2001 he married Beverley Herve. They now have two children, a

daughter born in September 2004 and a son born in November 2006.

[8] Hiswifehasajob share position with Aliant in Sydney. She works every
second week. She looks after the children during the weeks off. This
position is permanent. Presently, there is no opportunity to return to full

time work with Aliant. Her present annual salary is $16,272.
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He says he does not have the ability to pay his student loan debt. The family
expenses exhaust the family income. He has no credit, nor does hiswife
whose credit cards now have maximum balances. He worries about what
would happen in emergencies, such as repairsfor his car which he drivesto

work each day, @250 km round trip.

They bought their present homein May 2003, for $122,500. It was
completely financed by a mortgage with the Royal Bank. They had |looked
for aless expensive home but could not find one in good condition. The
less expensive homes on the market required extensive work. Neither of
them have skillsin thisarea. The monthly mortgage payment is $730.

Taxes are another $175, heating another $125.

They live in Sydney rather than near his school. Mrs. Herve worksin

Sydney. It isabetter place to bring up their children.

They have two cars, one to serve as backup so that he can be confident he
will be able to drive to school each day. Driving 250 km per school day isa

substantial expense, but | do not see any reasonable alternative. | doubt that
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there would be comparable work for Mrs. Herve in Whycobah.

There are anumber of credit cardsin Mrs. Herve's name which require

minimum monthly paymentsin total of about $1000.

| do not think there is anything extravagant about their life style.

The expenses for their children are substantial. They have day care during
the week Mrs. Herve works. Thiswill continue for several years. As

children grow their reasonable requirements expand.

They might be able, if they could pay off their credit card debts and maintain
an even more frugal life style find some surplusto pay toward the student
loan debt, but | cannot see that it would reduce it very much over the

foreseeable future.

The BIA allows me only to make afinding that Mr. Herve “has and will
continue to experience financial difficulty to such an extent that (he) ... will

be unable to pay the liabilities under the loan.” The debt in effect can either
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be cancelled or affirmed. No middle ground is available.

| think that allowing him areasonably frugal family lifestyle, which iswhat

he has, will not permit him to pay hisliabilities for thisloan.

Using the Superintendent’ s Standards he may have a monthly surplus of

about $170. It would take many years for him to contribute enough to

significantly reduce this liability.

If | refuse this application, Mr. Herve will have to consider bankruptcy to

eliminate this liability.

| am satisfied that Mr. Herve does not have the resources to discharge this

liability now, nor in the next several years.

Heisentitled to relief under Subsection 178(1.1) of the BIA.

If costs are sought | shall hear counsel.
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Halifax, Nova Scotia
July 7, 2008



