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[1] 1 will commenceby apologizing for thelength of timewaiting for the decision.
It was the result of my own ill health together with a competing Court docket where

there was little time to devote to review of evidence and decision.

[2] | must start by saying that the pre and post trial submissions were very well
done and the Exhibit Book was among one of the better ones | have seen. Your
counsel have done well for you. On to the business at hand and I’'m sureit’s been a

stressful time for both of the parties.

[3] Thedivorceisgranted, asl saidthelast day, and Ms. Gallant’ s name has been
changed to Doucet. | notice on the marriage certificate, she has a different spelling

so whatever spelling she finds to be appropriate will be the appropriate spelling.

[4] Theissuesthat we were to work on were contained in the running file on the
March 25" pre-trial and it reads as follows: Primary issues as it relates to the child
would appear the amount of time the child spends with the respective parentsin the
primary residenceisthemainissue. Flowing from that issue will be maintenance for
the child; division of assets, real and personal, including investments, including

R.R.S.P.’s, spousal support, retro spousal support, retro child support. The Applicant
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IS not seeking any contents but wishesto have the valuesincluded in the equalization
and division of debts. At that pointinthepretrial it wasagreed that joint custody and

exclusive possession of the home to Mr. Gallant was agreed.

[5] The parties were married on December 27, 1997 and separated in September,
2006. They agreed to joint custody of Devon, who is4. | understand he will be 5
January. 2009. He was born January 18, 2004. Therelevant sectionsto be examined
are the Divorce Act, Sections 15 and 16 and | will go into those in greater detail
whenitisnecessary torefer specifically ontheissues of spousal and child support and

primary residence. These Sections provide:

Child support order

15.1 (1) A court of competent jurisdiction may, on application by either
or both spouses, make an order requiring aspouse to pay for the support
of any or al children of the marriage.

Interim order
(2) Wherean application is made under subsection (1), the court may, on
application by either or both spouses, make an interim order requiring a

spouse to pay for the support of any or al children of the marriage,
pending the determination of the application under subsection (1).

Guidelines apply



(3) A court making an order under subsection (1) or an interim order
under subsection (2) shal do so in accordance with the applicable
guidelines.

Terms and conditions

(4) The court may make an order under subsection (1) or aninterim order
under subsection (2) for adefinite or indefinite period or until aspecified
event occurs, and may impose terms, conditions or restrictions in
connection with the order or interim order asit thinks fit and just.

Court may take agreement, etc., into account

(5) Notwithstanding subsection (3), a court may award an amount that
is different from the amount that would be determined in accordance
with the applicable guidelinesif the court is satisfied

(@) that special provisionsin anorder, ajudgment or awritten agreement
respecting the financial obligations of the spouses, or the division or
transfer of their property, directly or indirectly benefit a child, or that
special provisions have otherwise been made for the benefit of a child;
and

(b) that the application of the applicable guidelines would result in an
amount of child support that is inequitable given those special
provisions.

Reasons
(6) Where the court awards, pursuant to subsection (5), an amount that
Is different from the amount that would be determined in accordance

with the applicable guidelines, the court shall record its reasons for
having done so.

Consent orders
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(7) Notwithstanding subsection (3), a court may award an amount that
Is different from the amount that would be determined in accordance
with the applicable guidelines on the consent of both spouses if it is
satisfied that reasonable arrangements have been made for the support
of the child to whom the order relates.

Reasonabl e arrangements

(8) For the purposes of subsection (7), in determining whether
reasonabl e arrangements have been made for the support of a child, the
court shall have regard to the applicable guidelines. However, the court
shall not consider the arrangements to be unreasonable solely because
the amount of support agreed to isnot the same asthe amount that would
otherwise have been determined in accordance with the applicable
guidelines.

1997,c.1,s. 2.

Spousal Support Orders

15.2 (1) A court of competent jurisdiction may, on application by either
or both spouses, make an order requiring aspouse to secure or pay, or to
secure and pay, such lump sum or periodic sums, or such lump sum and
periodic sums, asthe court thinks reasonable for the support of the other
Spouse.

Interim order

(2) Wherean application ismade under subsection (1), the court may, on
application by either or both spouses, make an interim order requiring a
Spouse to secure or pay, or to secure and pay, such lump sum or periodic
sums, or such lump sum and periodic sums, as the court thinks
reasonablefor the support of the other spouse, pending the determination
of the application under subsection (1).

Terms and conditions
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(3) Thecourt may make an order under subsection (1) or aninterim order
under subsection (2) for adefinite or indefinite period or until aspecified
event occurs, and may impose terms, conditions or restrictions in
connection with the order asit thinksfit and just.

Factors

(4) In making an order under subsection (1) or an interim order under
subsection (2), the court shall take into consideration the condition,
means, needs and other circumstances of each spouse, including

(a) the length of time the spouses cohabited,;

(b) the functions performed by each spouse during cohabitation; and

(c) any order, agreement or arrangement relating to support of either
Spouse.

Spousal misconduct

(5) In making an order under subsection (1) or an interim order under
subsection (2), thecourt shall not takeinto consideration any misconduct
of aspousein relation to the marriage.

Objectives of spousal support order

(6) An order made under subsection (1) or an interim order under
subsection (2) that provides for the support of a spouse should

(a) recognize any economic advantages or disadvantages to the spouses
arising from the marriage or its breakdown;

(b) apportion between the spouses any financial consequences arising
from the care of any child of the marriage over and above any obligation
for the support of any child of the marriage;

(c) relieve any economic hardship of the spouses arising from the
breakdown of the marriage; and
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(d) in so far as practicable, promote the economic self-sufficiency of
each spouse within a reasonable period of time.

1997,c. 1, s. 2.
Priority
Priority to child support

15.3 (1) Where a court is considering an application for a child support
order and an application for aspousal support order, the court shall give
priority to child support in determining the applications.

Reasons

(2) Where, as a result of giving priority to child support, the court is
unable to make a spousal support order or the court makes a spousal
support order in an amount that is less than it otherwise would have
been, the court shall record its reasons for having done so.

Consequences of reduction or termination of child support order

(3) Where, as a result of giving priority to child support, a spousal
support order was not made, or the amount of a spousal support order is
less than it otherwise would have been, any subsequent reduction or
termination of that child support constitutes a change of circumstances
for the purposes of applying for a spousal support order, or avariation
order in respect of the spousal support order, as the case may be.
1997,c. 1, s. 2.

Custody Orders

Order for custody

16. (1) A court of competent jurisdiction may, on application by either
or both spouses or by any other person, make an order respecting the

custody of or the access to, or the custody of and access to, any or all
children of the marriage.
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Interim order for custody

(2) Where an application ismade under subsection (1), the court may, on
application by either or both spouses or by any other person, make an
interim order respecting the custody of or the access to, or the custody
of and access to, any or al children of the marriage pending
determination of the application under subsection (1).

Application by other person

(3) A person, other than a spouse, may not make an application under
subsection (1) or (2) without leave of the court.

Joint custody or access

(4) The court may make an order under this section granting custody of,
or access to, any or all children of the marriage to any one or more
persons.

Access

(5) Unlessthe court orders otherwise, a spouse who is granted access to

achild of the marriage has the right to make inquiries, and to be given
information, as to the health, education and welfare of the child.

Terms and conditions

(6) The court may make an order under this section for a definite or
indefinite period or until the happening of a specified event and may
impose such other terms, conditions or restrictions in connection
therewith asit thinks fit and just.

Order respecting change of residence
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(7) Without limiting the generality of subsection (6), the court may
include in an order under this section aterm requiring any person who
has custody of a child of the marriage and who intends to change the
place of residence of that child to notify, at least thirty days before the
change or within such other period before the change as the court may
specify, any person who isgranted accessto that child of the change, the
time at which the change will be made and the new place of residence of
the child.

Factors

(8) In making an order under this section, the court shall take into
consideration only the best interests of the child of the marriage as
determined by reference to the condition, means, needs and other
circumstances of the child.

Past conduct

(9) In making an order under this section, the court shall not take into
consideration the past conduct of any person unless the conduct is
relevant to the ability of that person to act as a parent of achild.

M aximum contact

(10) In making an order under this section, the court shall give effect to
the principle that a child of the marriage should have as much contact
with each spouse asis consistent with the best interests of the child and,

for that purpose, shall take into consideration the willingness of the
person for whom custody is sought to facilitate such contact.

[6] The caselaw on custody is set out in King v Lowe {1985} 1 S.C.R. 87

which although it isa1985 decision, it isthe Supreme Court of Canadaand itisstill
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topical law asto what ajudgeisto look for and look at inweighing the best interests
of achild. | quote Justice MacIntyre:

| would therefore hold that in the case at bar the dominant
consideration to which al other considerations must remain
subordinate must be thewelfare of the child. Thisisnot to say that the
question of custody will be determined by weighing the economic
circumstances of the contending parties. The matter will not be
determined solely on the basis of the physical comfort and material
advantages that may be available in the home of one contender or the
other. Thewelfare of the child must be decided on a consideration of
these and al other relevant factors, including the genera
psychological, spiritual and emotional welfare of the child. It must be
the aim of the Court, when resolving disputes between rival claimants
for the custody of achild, to choose the course which will best provide
for the healthy growth, development and education of the child so that
he will be equipped to face the problems of life as a mature adult.
Parental claims must not be lightly set aside, and they are entitled to
serious considerations in reaching any conclusion. Whereiit is clear
that the welfare of the child requires it, however, they must be set
aside.

[7] Ithasbeen my practiceto usewhat | refer to as the useful checklist prepared
by Justice Goodfellow in Foley v Foley in 1993 (124 N.S.R. (2d), 198) and it is il
topical. Thischecklist providesfor asubstantive analysis. It'san aide memoireto
providing a substantive analysis of the pertinent issues and upon the completion of

the analysis, it enables the judge to examine which of these features are relevant to

thisparticular child. Soit allowstailor making in the examination of best interests.

Some children, the physical comfort will be the primary consideration. For other
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children, the emotional comfort will be the primary consideration. So although the
checklist isthere, the sixteen (16) factors, some of them are relevant, some of them
arenot. Some of them arerelevant to Devon, some are not; somewould be relevant
for other children that wouldn’t be the same for Devon. So thislist allows one to
remember the number of itemsthe judge ought to look at and then it isfor the judge
to select item by item and weigh on a balance of probabilities which items are
relevant to thischild. I will be going through them one by oneinrelation to Devon,
together with the statutory sectionsof the Divor ce Act, section 16(8), 16(9), 16(10),
which | referred to earlier. The issues are: the physical environment, discipline,
role model, wishes of the child, religion and spiritual guidance, assistance of
experts, time availability of the parent for the child, cultural development of the
child, the physical and character development of the child by such things as
participation in sports, the emotional support to assist the child in developing self
esteem and confidence, the financial contribution to the welfare of the child, the
support of extended family, aunts, uncles and grandparents, and the willingness of
parents to facilitate contact with the other parent, the interim and long range plans
for the welfare of the child and the financial consequences of the child, and any

other relevant factors.
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[8] Onotherissues, therewere agreements prior to Court that the house would be
occupied by Mr. Gallant. Itismy understanding that heisto purchase Ms. Gallant’s

interest. If that ischanged, I'll hear from counsel at the end of my decision.

[9] Therewasan agreement also tojoint custody. After thetrial, counsel agreed
on most property issues. There was some confusion on that point and so the Court
contacted counsel. Despitetheir joint Exhibit Book, different nameswere used for
different investmentswhich made analysis unclear. | could pretty well guessfrom
theamountsbut it waslessthan clear. | asked for clarification from counsel, which
| received from Ms. McCarthy on September 16, 2008 with confirmation from Mr.
Ripley on September 16, 2008, which would be considered the date that the
pleadings closed and | read this correspondence into the record as to what Ms.
McCarthy has related to the Court:
Further to your correspondence of September 11, 2008, | have
reviewed the court transcript (beginning at 16:00) and both parties
post-trial submissions, and clarify the following;
Both parties agree to the sum of $10,895.00 in RRSPs
should be rolled over to Ms. Gallant to equalize the
RRSPs that existed at the date of separation.

Mr. Ripley calculates a$21,864.01 equalization payment
is owing to Ms. Galant and | caculate $22,780.00
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equalization payment is owing to Ms. Galant. The
difference of $915.99 represents the parties only
differing vauation figure, which is the real estate
commission reduction on the matrimonial home.

Both parties have set the appraised value of the home at
$235,000.00. Both parties reduced the value by
$1,500.00 for legal fees and migration and $336.30 for
the cost of theappraisal. Mr. Ripley reducesthefigureby
$15,993.00 for real estate commission and | reduce it by
$14,100.00 for real estate commission.

Thefigurefor real estate commission variesbetween Mr.
Ripley’s commission and mine as | expect Mr. Ripley
added 13% GST to the 6% reduction for the real estate
commission. It was agreed on the record there would be
areduction of 6% to represent real estatefees. Therewas
no agreement to further reducethisfigure by 13%. Inher
pre-trial brief, Ms. Gallant suggested an appropriate real
estate commission would be 5%. | submit that the
concession of 6% at the conclusion of trial was
considered to beall in. Thetranscript does not indicate it
is an all-in figure, nor does it indicate there should be a
further reduction for GST. It is silent on this issue. |
submit that absent specific language that GST be
included, the plain language of the submission was that
thereduction would be 6% only. The submission onwhat
was agreed upon with respect to the val uation of the home
iIsat 16:06:11 of the CD transcript.

[10] | am asked to decide whether it should be $21,864.00 or whether it should be
$22,780.00. Aswell, there’' s atable outlining the debts and assets as of the date of

separation contained in Ms. McCarthy’s |l etter.
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[11] Thewife s position that the quantum is $22,780.00; the husband’ s position
isthat itis $21,864.00. | was at aloss to understand counsel, was it reduction in
real estate commission, | could find nothing inmy notesto relateto that. Wheredid
that fit in? Ms. McCarthy says there was an agreement as to a reduction in real

estate commission.

CANDEE McCARTHY: At the end of the hearing my Lady when we made
summations with respect to what we could put on the record as agreed, Mr. Ripley
had raised that the valuation of the home be reduced for what Mr. Gallant would
incur for real estate and we agreed on the record that it would be reduced, but there
was no...the agreement....what it sayson the record iswe agreed to reduce it by 6%.

| guess the disagreement is whether that should be further reduced to represent gst.

THE COURT: Sothat’'stheonly issue, becauseyour figure and hisaredifferent,
and you say in your second paragraph that that representsthe party’ sonly differing
valuation figure, whichisthereal estate commission reduction. Your letter doesn’t

say gst reduction
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CANDEE McCARTHY : No, that’ sthe only component, it’ sthe gst component of
the real estate commission reduction.

THE COURT: O.K. so that should read just its only gst that you (counsel) are
arguing about?

CANDEE McCARTHY: Yes.

THE COURT: O.K. inthat situation | agree with Mr. Ripley and his|etter that the
case law provides that the gst reduction be provided. The thinking on that is that
even though it (gst) will not beimmediately incurred if Mr. Gallant buys the house,
it will be ultimately incurred if Mr. Gallant sells the house and that’ s why the case
law requiresit to beincluded. So we would go with Mr. Ripley’ s comments which
are contained in his letter of September 16™. I’ m not going to read it but he refers
to caselaw that he has provided and it will form part of the record aswill your letter
and your calculations which are al at the date of separation as | understand, is that
correct?

CANDEE McCARTHY: Yesmy Lady.

THE COURT: To determine the best interests of Devon, which isthe main reason
that we are here, to find the principal residence, | have utilized, as | have already
indicated, the Foley checklist and superimposed on each item the evidence and my

conclusion on the evidence.
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[12] Physical environment. I'll deal with the divorce sectionslater, but in item
#2 of Foley, the physical environment, my review of the evidence shows that both
homes are adequate to meet Devon's needs. Both counsel agree on this point.
However, Devon has lived longer in the father’s house but a great deal of time
included living in that home with his mother also living in that home. So the house
and the structure he is more familiar with, the makeup of the parties within the
house, not so. The father requested that Ms. Gallant move out and she complied.
They then began this week about rotation with Devon, who also was attending the
same pre-school as he did when the parties were together. He attends pre-school
asboth parentswork full time. | find that both homesmeet Devon’ sphysical needs.
Heismorefamiliar with thefather’s home, which is probably the only home he can
remember prior to separation. In this case, | find that physical residence is not a
major concern given: (a) Devon’s more significant needs; and (b) the house has
changed in its complexion due to the absence of his mother and the presence of Mr.
Gallant’s current friend, who | do not have alast name for, so | sound asif | know
her, but her name is Natalia, but no one has given me alast name. What is her last
name?

RALPH RIPLEY: I'll haveto spell it because it.....
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THE COURT: O.K. if shedoesn't mind, we just keep calling her by that, yes o.k.
RALPH RIPLEY: She's present. Would it be alright with my Lady if she just
indicated to you what the spelling of it is.

THE COURT: o.k. sure.

NATALIA SAVIOLIDIS: SA-V-I-O-L-I-D-I-S.

THE COURT: S A-V-I-O-L-I-D-I-S,, o.k. I'm just probably going to call you
Natalia, isthat 0.k.? | find that the houses as physical structures are more or less
equal. The father has an edge over the mother’s home. In my view, | guessit's
because I'm from the country becauseit isrural and therefore would have a greater
play area, but also dueto Devon’sfamiliarity with the father’shome. However, as
| have indicated, this is not a mgjor consideration for Devon as he has more

important features which | must consider in determining his best interests.

[13] In relation to discipline, the parents have very different discipline styles
although both use time out and the time out chair. Neither agrees with the other.
Ms. Gallant believesthat Mr. Gallant’ suseof correctionistoo extensive, i.e. lengthy
time out and lengthy removal of privileges. Mr. Gallant believesthat Ms. Gallant
practises the squeaky wheel. If Devon complains badly enough, mother will give

in and not effect correction methods. However, Ms. Gallant indicates that she has
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read the book, * One Two Three Magic’, and followsimposing age appropriate time
out for Devon. The need for discipline or proper discipline or discipline that both
partiesagreeto became particularly acute after the parties separated and shortly after
Mr. Gallant’s friend moved into the matrimonial home. Mr. Gallant has given
evidence that he believes Devon's misbehaviour commenced in the fall of 2006.
Ms. Gallant believesthat misbehaviour startedin January, 2007. Theday care staff
had complained to both parentsin the winter of 2007. Day care staff indicated that
Devon’ s behaviour was such that he required a one on one worker at day care and

he was aggressive, had temper tantrums and required constant correction on some

days.

[14] Mr. Gallant relies historically, separate and apart from Devon’ s behaviour
now, ontheevidenceof two (2) incidentswhere Ms. Gallant was needlessly rough
with Devon when he was an infant. It appears from my calculation, and | may be
somewhat off on this, that Devon was eight months, nine months, around that age,
but lessthan ayear old when these eventstook place. Ms. Gallant maintainsthat her
conduct was not extreme, as extreme as put forward by Mr. Gallant. She maintains
that when Devon was about nine months she shook him twice and not three times

and she said nothing to Devon. Mr. Gallant indicatesthat she did shake Devonthree
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times and that he had to step in, correct her, hold Devon, as Devon was hysterical,
and help him settle. Mr. Gallant indicatesthis happened in June, 2004, with another
incident happening in October, 2004. Ms. Gallant indicates that this happened on
one occasion and that she did shake Devon once or twicein June, 2004. He would
be about six months at that time. The second occasion, she said she took a crying
Devon out of the crib and placed him firmly in her lap. Mr. Gallant saysthat isnot
accurate and that she once again shook the child. Ms. Gallant deniesthat there was
any second occasion of shaking. She did say she took him firmly out of the crib
and placed himin her lap. After this second episode, which appears to have taken
place in October, 2004, whatever the event was, the parties attended with
psychologist, Mr. Bryson, and Ms. Gallant saw a doctor for medication. As Mr.
Bryson advised, Devon was placed in day care for two days per week to give Ms.

Gallant respite.

[15] Bothparties, Mr.& Ms. Gallant, agreethat Ms. Gallant was depressed at these
times. Shewas, | find asafact, caring for acolicky child practically full timeasher
husband was working long hours and belonged to ahockey group. Inthenight time
he was helpful with her in dividing the chores once he did get home. Ms. Gallant

describes herself during this first year of Devon's life as aone, weepy and
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exhausted. She maintains that during this time she believed herself to have had a
breakdown, particularly at thetime of thefirst episode. Ms. Gallant advised that she
wasthe one or theimpetuswho sought help from Mr. Bryson. Mr. Gallant advises

and agrees that he was reluctant to go to Mr. Bryson, but he did attend.

[16] Ms. Gallant, in questioning by the Court, denied the second shaking incident,
but agrees that both episodes were examples of inappropriate parenting and that
there never wasanother incident. Shedescribesherself asloving and nurturing. She
sought medical help and followed the medical direction and lifeessentially went on

for the couple.

[17] | notethat Mr. Gallant went back to work the next day after the first episode.
However, hetook athree (3) week leave of absence and stayed at home after the
first incident. He then returned to work and Ms. Gallant remained the principal
caregiver until she returned to work part time in April, 2006 and full time in
October, 2006. From October, 2004 until October, 2006, she was the principal
caregiver for Devon, with assistance from Mr. Gallant along with the assistance of
day care. So probably a better calculation would be from Devon'’s birth up to her

return to part time work, which was April, 2006.
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[18] | have presented this evidence at length although it relates to a time when
Devon was less than one year old, because it isamajor issue for Mr. Gallant. Mr.
Gallant believesthat hiswife still posesarisk to Devon and indicates that he stayed
with Ms. Gallant until Devon couldtalk. | took that to mean that Devon would then
beinvolved in hisown protection. However, | find asafact, based on both parents
evidence, that from Devon’s birthin January, 2004 until Ms. Gallant’ sreturn to part
time work in April, 2006, she was the principal caregiver alone. | can attach no
significanceto Mr. Gallant staying until the child could talk because the mother was
there the majority of the time and Devon'’s ability to speak would not in any way
affect hissafety, in my view, because the years that she was principal caregiver, he

could not communicate at alevel sufficient to relate fear from parental conduct.

[19] Ms. Gallant maintainsthat sheisaloving and nurturing parent; that sheknows
how to discipline; that there has never been another incident; and that Devon is
bonded to her; and that she usestime out with appropriate lengths of time according
to age. Ms. Gallant indicated, as | have already said, that she read the book, “One
Two Three Magic” and she follows that text. Mr. Gallant maintains that he is a

better and firmer disciplinarian and that hewill removeprivilegesif Devonisacting



Page: 21

up, but Ms. Gallant will not. Evidence was provided that Mr. Gallant will impose
the removal of privilegesfor Devon for anumber of daysand if Ms. Gallant’ stime
with Devon interrupts that time period, Mr. Gallant will resume the punishment the

next time Devon isreturned to his care.

[20] Ms. Gallant alleges that Mr. Gallant will punish Devon even if the day care
has already done so. That is her evidence and we have not heard anything to the
contrary. Mr. Gallant maintains that Devon needs a strong hand, | mean that in a
figurative sense, and that the punishments must be consistent. Mr. Gallant also uses

the time out chair with success.

[21] Day care workers advised that staff smply haveto tell Devon that hisfather
will be coming if his behaviour does not improve and then Devon’ s behaviour will
improve. Day care staff member, Ms. MacLean, has never seen any problems
existing between Ms. Gallant and Devon or Mr. Gallant and Devon. For example
if Devon doesn’t want to come in after a play session, staff will advise him that if
he does not comply his father will come. The father had to come on one or two
occasions and on one occasion had to remove Devon and take him home because he

was acting out. The day care worker indicated that, in her view, and | didn’t have
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her qualifications, shewasn’ t speaking asan opinionwitness; however, itiscommon
sense that she maintains that punishment must occur right after the infraction for a
child of Devon's age and not later. Simply put, as| understood from that, a child
doesnot understand punishment instituted aperiod of timeafter theinfraction. They

(young children) are simply not mature enough to understand postponed correction.

[22] Devon hadtoseeDr. Landry (psychologist) inthe summer of 2007 dueto his
behaviours. The parents attended these sessions| understand.. A report wasissued

to the parents but not to the Court.

[23] [|find theparentshavevery different parenting approachesalthoughthey used
the sametext and the sasmemethods. They haveadifferent philosophy. | accept that
the problems with Ms. Gallant, when Devon was under one year old, were based
medically and thisisaccording to both parents. | find that once Ms. Gallant received
help and support, she was able for the subsequent yearsto care for Devon in an age
appropriate manner. Day care staff confirm that Devon will conform if threatened
that hisfather will cometo day care and his behaviourswill be curbed. | am unsure
if such a practice for an already disturbed 4 year old is sound. | know that to

postpone punishment on a 4 year old is not asound practice. | note as well that
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when Devonisupset and seeks comfort from aparent, theday care staff indicate that

he cries for his mother and not his father.

[24] The parents have very different views on discipline. Thisis something that
we haveto fix. | can't give arecipe card on how we do that, but it is essential that
where they are separated that their views on discipline must be on the same page.
Ms. Gallant stated that Mr. Gallant does not listen to her views and does not respect
her as aparent. Mr. Gallant maintains that Ms. Gallant poses arisk to Devon and

that on the discipline issue, she givesin too easily to him.

[25] These varying discipline practices between the two homes is clearly not in
Devon’'s best interests. He is simply too young to grasp that mom and dad have
different views and it will be years, years before he will ever understand that, if he
ever does. | find as afact that the behavioural problemsfor Devon started after the
parties separated and became marked in January, February, 2007, which is
contemporaneous with the movement of Mr. Gallant’s new friend into the home,
which occurred less than two months after the mother moved out. The child would

have seen his mother in the home up until November and then would have seen
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Natalia Saviolidis in the home on Christmas Eve, which was the first time he met

her. She moved into the home the next month.

[26] The next issue to examine is Item 3, which is as important as discipline is
important. It is one of the issues that | was looking for in Devon. The next one
which is important to him is role model. | find that both of the parents are well
educated and articulate. They certainly appear to be hard working and responsible
on the day to day issuethat they must seeto. However, Mr. Gallant, | find asafact,
has shown a shortfall in his ability to place Devon’'s concerns first and to show
Devon it is proper and expected that he respect his mother and his father. Mr.
Gallant has shown a distressing lack of respect and understanding with regards to
moving his new friend into the home shortly after Ms. Gallant moved out. There
ISso much literature written on how to blend afamily sothat it isappropriatefor the
child to accept the new person. This, in amost every case, requires a gradual
introduction. Mr. Gallant indicated that he had done some reading on the point. |If
he had done some reading, in fact, and | have no indication to the contrary, he
would certainly have grasped the fact that if mother moved out in November, 2006

and Dadishaving afriendinfor asleep over on Christmas Eve, 2006, that issimply
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inappropriate. It shows that Mr. Gallant placed his own wishes ahead of those of

Devon.

[27] A 4 year old on Christmas Eve, he would be 3 at that time, he should be
dealing withthewonders of Christmas, thewonder of Santacoming and not wonder

who is this woman and why is she in the place where Mom was.

[28] Mr. Gallant toldtheday carestaff that hisgirlfriend could pick Devon up, but
he did not tell Ms. Gallant this, which resulted in an incident at day care. Itis
unclear what Devon heard of thisincident, but it is another example of the absence
of respect that Mr. Gallant has shown consistently for Ms. Gallant in her role as

mother.

[29] Under section 16(9) of the Divor ce Act, past conduct is not to be referred to
by a Court unless relevant to parenting ability. | find as a fact that respect for
parents, one for the other, and especialy in front of the children is a critical
consideration in the determination of best interests. Dad’'s conduct in all aspects
with hisgirlfriend, Natalia Saviolidis, her introduction, showed afailure to think of

Devon first. Mr. Gallant’s conduct showed an absence of sensitivity. | notice as
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well that hisgirlfriend isan educated woman and it would have been prudent if she
had cautioned Mr. Gallant that they must proceed at a very slow pace because
Devon’s wishes are much more important than their own particular wishes to be
together. Thisisso particularly when onelooks at Exhibit #8 (access schedule set
up after separation), when they had ampletimeto be alone together without Devon

and time to prepare to be a blended family.

[30] Other examples of the absence of support of Ms. Gallant, as mother; not Ms.
Gallant as partner because they have decided not to be partners, but Mr. Gallant
failed to support Ms. Gallant financially. It wasunderstood that she could not afford
to maintain the matrimonial home. Hewished to maintain the home and he was | eft
uninterrupted in the occupation of the home. He spearheaded the division of the
furniture, but | find that for thefirst three months after separation, it wasdifficult for
Ms. Gallant, on her income at that time, which was approximately $20,000.00 for
that year. She had worked part time and only commenced working full time in
October, one month before she vacated the matrimonial home. It would be very
difficult for her to set up housekeeping for her and Devon without any financial
support and to provide anice Christmas for Devon. Ms. Gallant indicated that she

had no funds to make a nice Christmas for Devon and that Mr. Gallant, who had
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been giving her $500.00 a month, ceased to do so in October or November. When
she sought the money out, heindicated that it would have been made availableto her
if she would sign off from his business. | do note however there was a small sum
of money in the joint account during this time, which she could have accessed.
According to the evidence, whentogether she allowed all money mattersto be dealt
withby Mr. Gallant. However, there werefundsin thejoint account that she did not
accessduring thisdifficult time. Itwasn’'t much but it was something that she could
have drawn on. However, the money is secondary to the absence of respect as a

parent which | find to be very important in my analysis.

[31] Furthermore, on another point, based on the letters tendered by Ms.
McCarthy, Exhibits#12, #13 and#14, Mr. Gallant failed to facilitatethecar transfer,
which should have been a simple matter, a ssmple matter of him going down (to
Access Nova Scotia) and signing the documents. Therewas no need for them to go
downtogether. However, it affected Ms. Gallant’ sability to get around with Devon
and caused stress. Ms. Gallant had to borrow acar fromafriend. It wasonemore
feature which must have made the departure from her home, from her husband, a
new practice with her son, and starting afull time job, and she doesn’'t have acar.

The failure to answer these questions regarding transferring the car in a timely



Page: 28

manner to Ms. Gallant resulted in her not having acar. Theremoval of her fromthe

car insurance, which was done quickly by Mr. Gallant, is also inexplicable.

[32] Thefailureto answer the letter that Ms. Gallant had written, or her counsel
had written, to ask for the background of Mr. Gallant’ s girlfriend, who was living
inthe homewith Mr. Gallant and Devon was not answered. Thiswasthetimeto sit
down with Ms. Gallant and say, ‘thisis my new friend, she's a nurse, she has no
criminal record, she's a fine person, etc.’ That could have been done without

Devon there and it could have been done and should have been done.

[33] Mr. Gallant’ slack of concern showsarigidity and absence of sensitivity that
one would not want a child to emulate. Similar observations on asmaller scale are
seen in the way Mr. Gallant managed Devon’ s glasses, haircuts, and who was the
major person at hisbirthday party, the renting of the same cottagewith hisgirlfriend
and Devon as rented when the family was intact; all of these actions indicate an
absence of awareness of what this little fellow may be thinking. Because he was
young did not mean hewasnot aware. Ms. Gallant showed awillingnessto consult
Mr. Gallant on the smaller issues, re glasses, but Mr. Gallant exhibited an absence

of sensitivity and arigidity in his approach. He was the boss and he was going to



Page: 29

make decisions such as putting down his new girlfriend as a person authorized to

pick up the child at day care without consulting the mother.

[34] Asarole model overal, Ms. Gallant appears to be more aware and more
sensitive to Devon’' s needs and thisisamajor consideration in the determination of

best interests.

[35] Regarding wishes, Devon appears to care for both of his parents and both of
his parents want to spend ampletimewith him. Ms. MacL ean at day care noted that
if he cries for a parent, he does cry for his mother. However, he is young and he
does manifest some disturbing behaviours, in my view, especially at day care. Itis
noted as well, as | have already indicated, that the mother was principal caregiver
from birth until she commenced part timework in April, 2006. So it isnot unusual
that he would be seeking out his mother and so little can be drawn from his wishes
based on the fact that he would be more familiar with his mother and that heis so
young. While this factor would be a major factor in a 10 or 11 year old, it is not

particularly relevant in relation to Devon.
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[36] Number 6 - Religiousand Spiritual Guidance. Thereisno evidence called

on these features.

[37] Number 7 - Experts. Devon hasseen Dr. Landry and prior to that his parents
had sessionswith Mr. Bryson. However, The Bryson sessions could have been for
other mattersbesides Devon. It could have been someform of marriage counselling
because the parties don’t agree on why they saw Mr. Bryson so | am unclear on that
point. However, itisclear therewas day care recommendations and thereferral to
an M.D. for Ms. Gallant which took place as aresult of the Bryson sessions when
Devon wasjust ayear old. Devon was seen by Dr. Landry in 2007. Considering
that | find Devon's behaviours to be in close proximity to the family breakup, it is
hoped that sessions with Dr. Landry will continue. When Devon turns 5 he will be
better able to verbalise and there are certain ways to deal with children at that age
to get to the root of what it isthat is bothering him. Isit the breakup of the family,
isit the presence of a step mother, isit something else, isit based on some medical
condition? All we know isthat his acting up is contemporaneous to the breakup of

the family and the insertion of a new person in the family home.
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[38] However, itisclear fromall the evidence and from reading the day care notes
that there has to be substantial change if Devon isto become a healthy, happy, well
adjusted 5 year old achieving his full potential as the Supreme Court of Canada

required in King v. L owe.

[39] TimeAvailability isNumber 8. Both parentswork full time. Mr. Gallant has
longer hours but seemsto have some flex timewhen it is necessary for himto go to
day care. Ms. Gallant hasalittleflex time at work and can leave half an hour early
iIf necessary. It appearsthat Ms. Gallant was availableto day care staff aswell, but
from the evidence, they felt that to call Mr. Gallant was more effective, although
they classified Ms. Gallant as willing to work with them. However on the issue of
time availability, it appears that both parties can make themselves available to
Devon. Even though Mr. Gallant works longer hours, he seems to have a certain

flexibility in those hours.

[40] Itismy conclusion, based on all the featureswhich | will gointo further, that
the current access schedule, Exhibit #8, which Mr. Gallant drew up based on work
schedules, that thereis difficulty with thisschedule. Mr. Gallant maintainsthat the

parents agreed to the schedule and that the schedule works. Ms. Gallant stated she
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never agreed to the schedule voluntarily but felt shehad to follow theschedule. She
believesthe schedule does not work. Shemaintained that shefollowed the schedule
(Exhibit #8) because she was “brain washed”. She stated Exhibit #8 confuses
Devon with its back and forth and she believes the shifting between homes
contributes to Devon’'s behaviour. Exhibit #8 provides basically the following:
Week 1 - Mrs. Gallant 2 days; Mr. Gallant 2 days, Mrs. Gallant 3 days. Week 2 -
Mr. Gallant 2 days; Mrs. Gallant 2 days; Mr. Gallant 3 daysand soon. | find asa
fact, based on al the evidence, that the current schedule is not in Devon’s best
interests. Thereissimply too much back and forth given hisemotional state at this
time plus the parents both have manifested an immaturity in dealing with special
eventsand holidays. Thisisparticularly seenintheir e-mails, which were exhibited
re Easter and the birthday party that Devon did not get to attend because of an
absence of communication by Ms. Gallant. A more predictable format must be
worked out on a weekly basis and particularly for special occasion events which
seemto be difficult for both parents. The format must suit Devon’s current needs.
Devon does not appear, from my review of the day care notes and from listening to
both parents, to be achild which onewould classify asatough and tumbl e type who
could roll with the punches (figuratively). Heis exhibiting behaviours that show

that there is some underlying suffering, underlying discontent, underlying
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uncertainty, I’'m not sure which but | am sure, on the balance of probabilities, on a
strong balance of probabilities, that a new format must be drawn up that suits his

needs and this format must contain predictability, tranquillity and respect.

[41] Number 9 and 10 - Cultural Development, Physical Character. Thereis
very little evidence on this factor here as Devon is so young. Mr. Gallant did
remove one gym class as Devon was acting out and that may have been appropriate.
Ms. Gallant criticizes this but | cannot draw any conclusion from the evidence as
| have no evidence asto the time of the removal of this privilege. It may have been
that he acted out shortly before gym class and removal of gym class would be
appropriate. It may have been that he acted out two days before gym class and the
removal of gym class would not be appropriate. However, | do not have any
evidence on thispoint. | do not have much evidence on what cultural development
he is experiencing, but possibly that’'s because heis 4 and heis young. However
that will be something that happens soon and | have not heard the parents’ viewson
the need for cultural development so #9 and #10 are not issues that | have to
consider in relation to my determination of best interests, principal residence and

time allocation between parent.
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[42] Number11lisEmotional SupporttoAssistin Self Esteem and Confidence.
| find again, as | have indicated, that Mr. Gallant has displayed a rigidity in his
practices with Devon that may become a problem in the future. Mr. Gallant, in his
movement of his girlfriend into the home and the timing that he did, shows an
inability to priorize which | find to be essential in child rearing, as| have already
indicated. | draw a negative inference from Mr. Gallant’s refusal to allow Ms.
Gallant to attend the hospital when Devon was having ear tubesinserted. He should
have known her presence would have been acomfort to hisson. | acknowledge he
did allow Ms. Gallant to attend the home at a later time, | think maybe even that
same day, but it is natural for both parents to want to be at the hospital, even for a

routine procedure.

[43] Number 12 - Financial. Mr. Gallant is more financially secure than Ms.
Gallant. However, | find that it isdifficult to understand why Mr. Gallant paid no
mai ntenance over the past twenty-two months. Ms. Gallant had just commenced full
time employment and had to set up housekeeping. She had Devon with her one half
of thetime on amuch morerestricted salary. I1n 2006 she wasworking part time and
then full time and earned approximately $20,000.00. | believe at that sametime Mr.

Gallant was in the home with a new partner who earned $60,000.00 and he was
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earning $90,000.00 during that year. Devon waswith his mother one half thetime
so Mr. Gallant should have had concerns as to whether Devon’ s needs were being

financially met That was not the case.

[44] Number 13- Contact With Extended Family. Both parents' familiesarein
Margaree and there were just superficial commentsin relation to visiting back and
forth with grandparents. | assumethat thisisan even consideration for both parents.
| have not heard any complaint regarding grandparentsand have very little evidence

on this point.

[45] Number 14 - Willingnessto Facilitate Contact With Each Parent. Both
parents here have a need for improvement on this point. The e-mailsand evidence
of last Easter exhibit an immaturity. However, Mr. Gallant has more incidents of
failure to facilitate than Ms. Gallant on the evidence; the hospital session in
particular. Aswell when Ms. Gallant was away on course for five days, she had
difficulty securing avisit with Devon. Sheultimately did but this should have been
agiven. Thisis part of the back and forth if the parties wanted something like

Exhibit #8 (access schedule) to work.
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[46] Ms. Gallant believes that Mr. Gallant wants to control the whole custody
process and he has no respect for her or her input asa parent. Ms. Gallant’ s conduct
inrelation to Easter wasimmature in relation to her dealingswith the birthday party
invitation for Devon. Sheindicated that the parentsdidn’t want Mr. Gallant at the
birthday party. Mr. Gallant indicates that he would have fitted in at the party. |
accept his evidence on that fact. So whatever her thinking was in relation to the
birthday party, this was one time when she did not priorize Devon’s needs. He
wanted to go to the birthday party as it was one of his friends and he was likely

going to find out about the party.

[47] | note in relation to both parents that section 16(10) of the Divorce Act,
statutorily makes willingnessto facilitate contact with parents and the child to bea
statutory obligation. Soitisnot only in case law and case law is persuasive and
binding, it isalso a statutory obligation of both parents to facilitate. So if mother
isaway on coursefor five days, father should say: ‘sureyou can take him, take him
overnight evenif it'snot my day’. Mother at Easter time should say: ‘ 0.k. you
want to see him at Easter, I’ m not going to go to Margaree, I’ m going to have Easter
here so that you can have part of Easter here’. Similarly with the birthday. If

Miranda's parents said: ‘we don’t want Mr. Gallant there”, then it’s her job to say,
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‘well why not, he’ sthefather’, or, ‘1’1l takeDevon.” However to placetheinvitation
on top of the fridge or on the fridge and think that Devon was not going to find out

about the party shows absence of forethought on her part in relation to that event.

[48] Perhapsthe greatest example of the need for improvement with both of these
parents is the e-mailsthat went back and forth regarding Easter. Mr. Gallant starts
out quite polite although insistent and the e-mails go down hill from there. No one
has told me whether or not this couple can even talk to each other. They seem to
communicate through e-mails and if they believe for aminute that Devon doesn’t

pick up on that, they are wrong.

[49] Number 15 - Interim and Long Range Plan for Child’s Welfare. The
parents have started afund and Mr. Gallant continuesto finance an educational fund
for Devon. | find that both parents can meet Devon’ s short and long term needsin
the physical sense. Both have attended day care meetings and sessions with Doctor
Landry. Both have legitimate concernswith Devon’s emotional misbehaviour and
the evidence indicates that Mr. Gallant is more closely involved with the day care

where Devon's behaviour remains a problem.
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[50] Number 16 - Financial Consequences of Custody. Both parents appear to
be able to meet this feature although Ms. Gallant makes less money than Mr.
Gallant. However, the financial consequences of actually caring for Devon were

not presented in evidence.

[51] The parties have agreed to joint custody. Thisis not binding on the Court.
| am bound to make a determination of best interests so it is open to this Court not
to sanction the parties’ agreement on joint custody. After areview of the evidence
and | must indicate considerabl e time spent on re-reading the evidence. | think it's
the only time | reviewed the evidence four times, re-reading the evidence and
considering whether or not joint custody is ever going to be workable, | have to
decidewhether or not to sanction thisagreement by the parents. Asobserved by the
current Chief Justice of the Appeal Division, J. Michael MacDonald, when he was
Associate Chief Justice of the Trial Division in Godfrey v. Smith {1997}, 164
N.S.R,, 247, thereisalarge difference between the parents' ability to work together
versusthe parentswillingnessto work together. The (then) Associate Chief Justice

held at paragraph 13 as follows

The parties agreethat the children should remainin the day to day care
of their mother. They also agree that Mr. Godfrey Smith shall
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continue to have liberal access. | have been asked to make some
adjustmentsin thisregard and | do so later in this judgment.

There remains however one very contentious issue. It involves the
struggle over control of al maor decisions affecting the children. The
parties have become very entrenched in their respective positions in
this regard.

For her most part, Ms. Godfrey Smith seeks to secure sole custody. While
acknowledging an obligation to consult, she wishes to have final say in the
event of adeadlock. Ms. Godfrey Smith states historically that she' salways
been primary caregiver and as such she has made such decisions. Sheviews
her husband’ sattempt to deny her sole custody asan unwarranted interference
designed solely to control her life and meddle with her privacy. She feels
that they have had little or no ability to co-operate. As such, she feels any
attempt at joint custody would be futile.

For hispart Mr. Godfrey Smith statesheismotivated solely by hislove
and concern for his children. He wants an equal say on all issues
involving the children. He feelsthat hiswife istotally obstinate on
thisissue because of her acknowledged lack of co-operation. Hewants
joint custody which would force the parties to negotiate on equal
footing. “Deadlock” he feels, should be resolved on a case-by-case
basis whether by him (as he views himself as being the more
reasonable of the two) or alternatively by the Court. To award Ms.
Godfrey Smith sole custody, he feels, would only perpetuate the
conflict.

Here is one of the most relevant comments Associate Chief Justice
MacDonald makes:

It is painfully obvious to me that these parties in recent months have
demonstrated a depressing lack of co-operation. This has resulted in
the vitiation of virtually any direct communication between them.
They do not meet face to face. They do not talk on the phone, their e-
mails are curt at best. They use the children as messengers and then
wonder why things are lost in the trandlation.
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The situation has been very stressful not only to the parties but
certainly upon the children. It has reached a point now that their
unwillingness to communicate has overshadowed all other issues in
thistrial. Infact, had these partiesonly communicated, | am convinced
the matter would never have come to Court. Itissad to seetwo such
intelligent, capable and loving parents become so caught up in their
own discord. Ironically all this may appear to support Ms. Godfrey
Smith’s submission for sole custody with co-operation being seen as
anecessary ingredient of joint custody. .

[52] Associate Chief Justice concluded that the pivotal feature to examine in
making an award is whether or not the parties are able to work through custodial
arrangements. Again | specify that heindicatesthereisagreat difference between

unwilling or unable. The late Doctor Steinhauer, 1993 in The L east Detrimental

Alternative, a text which in family law is the equivalent to the Criminal Codein
criminal law. | take judicial notice of thisfact. However, Dr. Steinhauer was
writing in a different area somewhat, a child is need of protective services.
However, hedoesindicate when oneisexamining risk and best interestsfor children
that one of the best indicators of how people will parent in the future is how they
parented in the past unless they are willing to be self critical and make concerted

efforts to change. Heis one of the foremost authorities on risk in children.
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[53] Other Judges have held otherwisein relation to theissue of joint custody and
| refer particularly to the decision of Ellsworth v. Ellsworth (2002), 208, N.S.R.
(2d), p. 1 where Justice LeBlanc held, in summary, that joint custody can have the
effect of encouraging the partiesto put their rivalry asideand to utilizetheir energies

to promote the child’swell being.

[54] The conclusion of whether or not joint custody isworkableinthiscaseis, as
in every case, is case specific. After lengthy reflection, | have concluded that joint
custody is, at thistime, in Devon’s best interests. Whether or not it remainsin his
best interests is really up to the parties and their ability to act appropriately as
parents. Thisis particularly so for Mr. Gallant. Mr. Gallant has to learn to reflect
on hisown rigidity and particularly hislack of respect for Ms. Gallant as amother.

Also hemust examine hisinability to prioritise Devon’ sneedsin asensitive manner.

[55] Ms. Gallant must learn to be more flexible and less territoria re: her day
versushisday. Of thefeaturesexaminedin Foley v Foley, whichisasubstantial list
and allows a thorough analysis of best interests, | find the features dealing with
emotion are moreimportant for Devon at thistime. Heisacting out and he hassince

approximately Christmas, 2006, January, 2007, February, 2007, depending on what
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date one accepts from the parties; but basicaly since this family ended and he
became aware that it was at an end. It must have been quite adifference for him to
see Dad with someone else and Mom in a different house in the city. It must have
been different for him to go to the same cottage that he went to with Mom one
summer, only now he’'swith a step mother in the same cottage the next summer.
It must have been different for him to be in the hospital with only one parent. So
there is a substantial amount of change imposed on Devon. | find it was imposed
without an awarenessthat it would have an effect. Whether there wasthe view that,
‘oh he's so young, he won't be aware’; but we see the manifestation of his
misbehaviour in day care and, to a lesser degree, at home and this has to mean
something. | believethat both parents havethe ability to put Devonfirst but thishas
to be consistent. | have not seen thisin relation to Mr. Gallant although | believe
Mr. Gallant truly believes that he has done so. It is clear that these parties are no
longer acouple; itisclear that they do not even like each other, but they are partners
and they are partnersin the business of raising Devon ashe deservesto beraised and

there is no way they can get out of this partnership, so they have to make it work.

[56] | accept Ms. Gallant’ s evidence that the current schedule of back and forthis

simply not working given Devon’s emotional state. She finds that he is confused
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and that he is manifesting that confusion and | agree with her. On a balance of
probabilities, | find that Ms. Gallant is better able to meet Devon’ semotional needs.
| accept the current back and forth is not working for Devon at thistime. Perhaps
if the breakup had been done in a different manner and the introduction of
stepmother wasdonein adifferent manner, he would not be negatively manifesting
and aback and forth custody schedulewould have worked. | have seenit work with
other children but that is when the parents put the back and forth and the child’'s

needs first and monitor these needs and communicate with each other.

[57] | find as afact that Devon needs a fixed and structured environment at this
timeand therefore | find itisin hisbest interestsif hisprimary residenceiswith his
mother who has demonstrated a greater ability to address his needs ahead of other

interests.

[58] | believe | must set up a visitation schedule for Mr. Gallant, athough I’'m
sorry that | have to do so. Thisis something the parties should have been able to
work through themselves, but the schedul e (Exhibit 8) isnot working for Devonand
that is clear based on the evidence and based on Devon's conduct. | would have

been very interested to find out what Doctor Landry had to say about that but | do
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not have a report. | would have been interested in his professional input. The
father isto have every second weekend with Devon and if it isalong weekend he
shall havethat day aswell. Thiswill start Thanksgiving weekend. Mr. Gallant will
have Devon every Wednesday evening, depending on when he gets off work. If he
gets off work at noon that day, he can have Devon from noon until 8:00 p.m., when
he will be returned to Ms. Gallant’ sresidence. If he doesn’t get off until 3:00 p.m.
or 5:00 p.m., then his Wednesday access will commence at that time. Mr. Gallant
shall have Devon Christmas Eve from 5:00 p.m. to 8:00 p.m.; Christmas Day from
2:00 p.m. on December 25" until December 27" at 8:00 p.m. Mr. Gallant shall have
Devon two (2) weeksin the summer, giving notice by May 1% and that will increase
to four (4) weeks in the summer of 2010 (corrected), to be allotted two (2) weeks
with Mr. Gallant; back with Ms. Gallant for two (2) weeks, and then back with Mr.
Gallant. AsDevon maturesthefour (4) weeks can be consecutive. Thiswill beone
issuethat the parties can examine and discusswith Doctor Landry when thefour (4)

consecutive weeks should start and if Devon settles down it can start very shortly.

[59] Mr. Gallant shall also have Devon every Father’s Day from 10:00 a.m. until
8:00 p.m. whether or not it is hisweekend. Mr. Gallant shall have Devon on Mr.

Gallant’s birthday from 10:00 am. to 8:00 p.m., whether or not it isaweek day or
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whether or not it ishisweekend. If it isaweek day and he cannot have the time off,
then he can have Devon from the time he completes his day’ s work until 8:00 p.m.

when heisto return Devon to his residence.

[60] Mr. Gallant shall have Devon for four (4) hours on Devon's birthday, not to
conflict with any party plans. Mr. Galant shal be entitled to attend Devon’'s
birthday party if oneisheld and he and Ms. Gallant shall be the primary presenters
at this birthday party and the stepmother shall have aretiring role, not the role she

had on hislast birthday party.

[61] Mr. Galant shall have Devon on every Easter Saturday from 10:00 am. to

8:00 p.m. and every Easter Sunday from 2:00 p.m. until Easter Monday at 8:00 p.m.

[62] Mr. Gallant shall have every second March break for the entire March break

starting March, 2009.

[63] Mr. Galant shall havetelephone accessevery day. Telephone accessisto be

appropriate and there are to be no calls after 7:00 p.m.
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[64] Mr. Gallant shall have any other visitation as the parties can agree upon and
hopefully Ms. Gallant can be generousin the accessif Devon appearsto have settled

down somewhat.

[65] Mr.Gallant shall beinformed about all medical, educational and social events
and he shall be advised of these eventsin advance so he can attend. He can attend
any doctor or medical appointment, dentist appointment, parent/teacher meetings,

Christmas concerts, anything of that nature.

[66] Ms. Gallant shall consult with Mr. Gallant on all major decisions that affect
Devon'swell being. In the event of impasse, Ms. Gallant will have final decision

making authority.

[67] It isrecommended that Mr. and Ms. Gallant attend counselling, preferably
jointly but that may be something that hasto happen down theroad. They may need
individual counselling to improve their communication for their benefit but more
importantly for Devon’ sbenefit. Thereisnothing worsethan going to ahigh school

graduation, I’ ve seenit, we' ve probably all have seen it, where Mom is one side of
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the room glaring at Dad on the other side of the room. Thereisabook written that

| strongly recommend to you, if | haven't already, Voices of Children of Divorce,

an American text. If anyone wishesthecitation | will giveit toyou. It'sabook of
interviews with grown up adults, they are all grown up but their parents divorced
when they were a child and during the time when Mom and Dad are divorcing and
communicating only through e-mail and putting their own interests first, these
children effectively have ablack out of events. They have no recollection of things
that ought to be wonderful, like Santa coming or the trophies they won in
highschool. Because they are busy coping, they are busy surviving and that’ s not
what the Gallants want for Devon. They are getting that but they don’t want this
and they may need professional help to get past thisimpasse. Now Ms. Gallant may
say: ‘he was mean to me and | was brainwashed’. Mr. Gallant may say: ‘well she
was rough with the child and I’ m the better person’. Y ou might be entitled to keep
that view for the rest of your life, but you still have to learn to communicate with
each other and have one parenting practise or you will, not you may, have a
damaged child, a damaged adolescent, a damaged young adult. The texts are
written. It’snot amaybe, acould be, you will have adamaged child and the damage
is shown in the following negative features. The child will either have a drug or

alcohol problem, have antisocial tendenciesor evenworse gravitate away from both
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parentsand not be able to make rel ationshipswith other people. Think what alonely
lifethat would be, to never ever have arelationship that means something to you, but

that’ s what happens when children are raised in a chaotic, hostile environment.

[68] I’'m now moving on to the issue of spousal support. Spousal support was
applied for in the documents. However s. 15 of the Divorce Act, which |
incorporated into thisdecision requiresthat there be an examination of entitlement
and factors so we need to know the length of the marriage, the functions performed
and whether or not thereisany order or agreementsand that’ sall in Section 15.2(4)
which | have paraphrased. In Section. 15.2(6), one has to examine the economic
disadvantages arising from the marriage or its breakdown, apportion between the
spousesany financial consequencesarising fromthecare of thechild over and above
any obligation for support of the child and to relieve economic hardship of the
spouse arising from the breakdown of the marriage and insofar as practical promote
economic self sufficiency of the spouse within a reasonable period of time.
Entitlement was not pleaded or proven on viva voce evidence, no financial material
wastendered in the Exhibits. | notethereisfinancial material for Ms. Gallant in the

file, but it was not tendered and istherefore not evidence properly before the Court.
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[69] Therewas no direct examination or cross examination on spousal support. |
note that both parties have provided me with post trial submission views on spousal
support and that there was an analysis of the spousal support guidelines provided as
well. | note aswell that Ms. Gallant’s counsel indicated that she is not looking for
substantive spousal support but just $1.00, | don’t know if it's a month or a year.
However, | find that this issue has to be pleaded on the merits. It just did not
happen. | did not hear facts that would enable me to make a firm conclusion on a
balance of probabilities. | find it would beinequitable given theway this matter has
unravelled to bar Ms. Gallant from proceeding with an application at a later date.
| find that Mr. Gallant is not at a disadvantage because | am making no order for
spousal support simply because | have no evidence. It wasasif the whole thrust of
this case with the time available was put on Devon’ swell being, which | believeis
proper. However, the spousa support application is not judged because of an
absence of evidence. Spousal support remains aviable issue but will not be dealt

with in this decision.

[70] Personal Property. Thereissomecomment that Mr. Gallant wished to have

thematerialsevaluation but asthetrial progressed | certainly got theimpression that

the parties had done their own division. | heard amost nothing on property except
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in Exhibit 4, relating to the list of items received by the parties. Therefore | find
that the de facto division of property was made between the parties which settles
that issue. | set the value of the car, pursuant to Exhibit #3, tab 23, at $5,500.00.
Mr. Gallant has kept the car so he will owe the mean value to Ms. Gallant. The
Educational Fund isto remain asis. If Devon does not go to university, which |
hope is not the case, then the fund is to be divided on afifty-fifty basis up until the
date of separation, September 5, 2006. Any contributions after that date and any
interest accruing on the contributions after that date shall be the sole property of Mr.
Gallant. In the event that there is any matrimonia property that has not been
specifically included in my commentstoday and inthelettersof Mrs. McCarthy and
Mr. Ripley, thenthose assetsshall be divided on afifty-fifty basiswith theexception
of Mr. Gallant’s business, to which Ms. Gallant has no interest or equity. It is
already calculated in the figuresthat the moniestaken from the family fundsto start
a business by Mr. Gallant in the amount of $20,000.00 shall be divided as in the
calculations of Ms. McCarthy. In her first paragraph she does alump sum and so

for the purposes of clarity, that money isto be made available for division.
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[71] In relation to retroactive child support, the parties had shared custody for
approximately two (2) years, more likely twenty-two (22) months. Section 9 of
the shared custody provision of the Guidelines provides:

Where a spouse exercises a right to access to or has physical custody

of a child for no less than forty (40%) percent of the time over the

course of the year, the amount of child support ordered must be

determined by taking into account:

(a) the amount set out in the applicable table for each spouse;

(b) the increased cost of shared custody; and

(c) thecondition, means, needs, and other circumstances of each spouse
and of any child for whom support is sought.

[72] The Supreme Court of Canadain 2005 has determined the role of these three
sections and how these differ from section 3 of the Guidelines in the decision of
Continov. Contino {2005}, 3S.C.R. 217. Thecase concludes that no onefeature
isparamount. Judicial discretionisto beexercised fairly and with flexibility so that
it is reflective of the economic reality of the parties. Based on section 9(a), Mr.
Gallant would owe $5,975.00. | have checked Mrs. McCarthy’ s calculations and
with the addition of adding the last three months, | find that her calculationsin the

post trial brief are accurate and accepted.
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[73] Mrs. McCarthy does the calculations from the date of separation up to June,
2008, but since the submissions were only filed in June, 2008 and the decision is
given in September, 2008, | have added three (3) months at her calculation per

month and the final figure is $5,975.00. That is according to section 9(a).

[74] The calculations accepted are from date of actual separation, November 11,
2006, to date of oral decision, September 30, 2008. They are as follows:

2006

Ms. Gallant’ sannual income: $20,610.42 for atableamount of $167.00

Mr. Gallant’s annual income: $90.087.00 for a table amount of $764.00.

Difference of $597.00 x 1.5 months = $895.50

2007
Ms. Gallant’ sannual income: $43,409.00 for atableamount of $377.00
Mr. Gallant’ sannual income: $79,187.70for atableamount of $681.00

Difference of $304. X 12 months = $3,648.00

2008
Ms. Gallant’ sannual income; $43,409.00 for atableamount of $377.00

January to February 8, 2008:
Mr. Gallant’ sannual income: $79,187.70for atableamount of $681.00

Difference of $304 x 1 month = $304.00

February 8 - March 19
No support payable

April - September 30, 2008
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Mr. Gallant’ sannual income: $65,000.00 for atable amount of $565.00
Mrs. Galant’ s annua income: $43,409 for atable amount of $377

Difference of $188 per month x 6 months = $1,128.00

Total retroactive base child support owing: $5,975.00

[75] Section 9(b), an increased cost in shared custody arrangements. | assume

there are increased costs; however, | have heard no evidence on this issue.

[76] Section9(c), condition, means, needsand other circumstances of each spouse
and of any child for whom support is sought. Section 9(c) is broad to allow
discretionary examination of the pluses and minuses of what occurred post
separation. | have heard theevidencethat Mr. Gallant’ spartner earnsapproximately
$60,000.00 a year and that she pays for groceries. Mr. Gallant currently, without
any bonus' is earning $65,000.00. That would indicate that there is $125,000.00
availableversusthe $43,000.00 in Ms. Gallant’ shousehold. Obviously itisnot Mr.
Gallant’s girlfriend’ s responsibility to support Devon but it is her responsibility to
co-shareexpensesso | acknowledgethat Mr. Gallant’ sexpensesare shared or ought
to be shared as aresult of his new partner. However, | have examined as well that
for almost two (2) yearsMr. Gallant has serviced the debtsthat the parties had at the

date of separation. Ms. Gallant indicated she might havereceived acall or two from
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creditors, but basically she has been left without having to deal with that
responsibility. | examined aswell the fact that she hasthe Child Tax Credit for the
last two (2) yearsand that she claimed thetotal child care costsfor the taxation year
2006. With these factors under consideration, the debt servicing, the Child Tax
Credit and the claiming in 2006 of all of the child care costs, | reduce the amount of
retroactive child maintenance to $4,000.00 to be paid by Mr. Gallant within thirty

(30) days.

[77] Mr. Gallant is to purchase the house, if he wishes to do so, with the
calculations already referred to at the commencement of this decision and in the
amount of the appraisal. If itisnot clear from counsels' letters, heisalso to receive

one-half of the value of appraisal from Ms. Gallant.

[78] Further child support for Devon shall be based on the Guideline amount of
$65,000.00 at Mr. Gallant’ s current job and it isto be adjusted at the end of the year
should he receive an increase or bonus of any kind thisyear. Mr. Gallant indicates
that the company isreasonably new or heisreasonable new to the company, I’ m not
sure which and he does not expect an increment this year and maybe not next year.

If he is wrong and he does receive an increment or bonus of any nature or kind as
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a result of his employment, then the figures may be adjusted upward. | did not
average out hisincome over the years, the past three years, to set the maintenance
amount. | felt it was more equitable and | am entitled to decide his maintenance
based on his current income. However, it is his obligation to notify Ms. Gallant

should his situation improve.

[79] Inrelationtos. 7 day care expenses, Mr. Ripley is correct. It isthe net day
cost to be shared in proportion to the parties actual incomes. So it isthe actual day

care costs to be shared in proportion to the actual income from all sources.

[80] Completed Tax Returns and Notice(s) of Assessment are to be exchanged.
Ms. Gallant or Ms. Donovan to Mr. Gallant; Mr. Gallant to Ms. Donovan by June
30, 2009 and the last day of June each year for so long as Devon remains a child of
the marriage. This does not mean that one can say: ‘| gave my papers to my
accountant and | don’t know what he did with them.” These documents are to be
filed by the end of April soif the parties have an accountant who doesn’t have the
tax returns completed by the end of June, then the parties may have aproblem as
this isaCourt Order to have returns exchanged by June 30™. | spend alot of time

on non compliance in other cases with this term and therefore in al cases where |
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have been ordering the exchange of documentation; if one party fails to do so and
the other party incursaloss, either legal fees and/or must resort to the courts, that
the Court will process coststhat may be substantial. Itisclear these documentshave
to be exchanged and the proportionate responsibility on net day care costsareto be
shared. Hopefully inthe futureif Devon has other needs such as braces, this will

be the formula

[81] In relation to costs, costs are discretionary and it is difficult to use the
schedules, given that there is not really amonetary amount to be fixed on this case.
| do find that Ms. Gallant was successful on most issues. No time was spent on
spousal support since it wasn't really pleaded. Time was spent on the cashed in
family savingsfor thebusiness. That $20,000.00 should have been agreed fromthe
onset. A fair amount of time was spent on that issue. Therefore | order coststo be

awarded to Ms. Gallant in the amount of $3,000.00 for the two daysin Court.
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[82] Counsdl areto draw up a completed valuation table and sign off as to the
agreed toitems contained intheletter and Mrs. McCarthy isto havethe Court Order

of all matters prepared within ten (10) working days.

MacL€llan, J.

Note: Counsels' letters attached.



