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By the Court:

BACKGROUND:

[1]

Allison Kimberly Coates (Miller) born April 13, 1963, residesin
Bridgewater, Nova Scotia and is presently employed with the Nova Scotia
College of Registered Nurses. She holds a Bachelor of Science Degree from
Indiana University which she obtained in 1985. Her present employment
started with a consultation relationship sometime in 2002 and prior to that
she was employed with Hillside Pines Home for Special Care in Bridgewater
as administrator. Thiswas a full-time position with a salary of $66,000 per
annum. Shewasin that position for approximately sixteen months from
December 2003 to February 2005. Prior to Hillside Pines Home for Special
Care she worked at Southshore Health with Bridgewater Hospital under the
Southshore District Health Authority as a resource specialist and her duties
included the overall supervision of the Hospital, remote supervision of the

L unenburg Hospital, Fisherman’s Memoria and the admission and
discharge of patients. Initialy, it was atemporary full-time position and she
was in that position from July 4, 2001 until December 2001 when it became
afull-time permanent position. When she became a permanent employeein

this position her income was approximately $52,000 per annum and when
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she left that position she left directly to Hillside Pines. Prior to working

with Southshore Health she spent a few weeks as a staff nurse with Mahone
Bay Nursing in a casual position earning approximately $21. per hour. This
was the position she went to after her dismissal from Northwood. She also
worked at L ouisiana Pacific who own the hardboard products plant in East
River, Nova Scotia, as safety manager for a period and prior to that
employment she worked at Shannex Health Care Management as an
administrator. Her employment as a staff nurse at Mahone Bay was her first
return to clinical nursing since her entry into nursing in 1985 where she
spent most of her time for the next dozen years or so at the Moncton
Hospital in Moncton, New Brunswick. She left clinical nursing when she
was hired by Loblaws Canada in the Safety Department where she remained
for just under four years.

In July 2002, she saw an advertisement by Northwoodcare Incorporated
(Northwood) for the position of Program Manager of Nursing Services and
when the advertisement was repeated she applied and this was followed by
two meetings both of which were attended by Debra Harris, Director,
Nursing Services for Northwood. Ms. Coates entered into the employ of

Northwood after receiving a written offer of employment dated July 5, 2000,
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accepted by her July 26, 2000 and employment commenced August 21,
2000.

On the afternoon of November 30, 2000, Ms. Coates was called to Debra
Harris office and advised that her employment was terminated. She was
then escorted by Security from the Northwood premises.

Her action for wrongful dismissal and damages was issued in February 2001
and initially Northwood filed a Defence March 9, 2001, which included an
allegation of dismissal for just cause. Thisallegation of just cause was

withdrawn after notice at the opening of thetrial.
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| SSUES:

| ssue 1: Woas the Contract Between Ms. Coates and
Northwood a Fixed-Term Contract?

I ssue 2: Was Ms. Coates Subject To A Probationary
Period?

| ssue 3: If Ms. Coates’ Contract IsNot A Fixed-Term
Contract To What Amount of Reasonable Notice
Would She Be Entitled If Successful In Her Claim
For Wrongful Dismissal?

I ssue 4: Is Ms. Coates Entitled To Damages For Bad Faith
Conduct In The Manner Of Termination Of Her
Employment?

I ssue 5: Is Ms. Coates Entitled To Any Additional
Compensation For Aggravated Or Punitive
Damages?

CIVIL PROCEDURE RULE 18.14(1)(a)(b)(c):

[5] Useof depositions as evidence
18.14. (1) At atrial or upon a hearing of an application, any part or all
of adeposition, so far as admissible under the rules of evidence, may
be used against any party who was present or represented at an
examination for discovery, or who received due notice thereof, for any
of the following purposes.
(@) to contradict or impeach the testimony of the deponent asa
witness,
(b) where the deponent was a party, or an officer, director or manager
of aparty that is a corporation, partnership or association, for any
purpose by an adverse party;

(c) where the deponent is dead, or is unable to attend or testify
because of age, infirmity, sickness, or imprisonment, or is out of the
jurisdiction, or his attendance cannot be secured by subpoena, or
exceptional circumstances exist that make it desirable in the interest of
justice to allow the deposition to be used, for any purpose by any

party.
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MOTION:

[6]

[7]

[8]

[9]

Ms. Coates' solicitor sought to tender Discovery Evidence of Northwood' s Director of
Nursing, Debra Harris, taken on April 6, 2004. Ms. Harris, by the time of her discovery,
had |eft the employ of Northwood. The Motion is based on two arguments:
1. That the Plaintiff is unable to locate Ms. Harris and;
2. Ms. Harriswas, at the time of giving discovery, a manager of
Northwood within the prerequisites of Civil Procedure Rule
18.14(1)(b).

Argument 1:
In support of the first argument | have an affidavit of attempted service upon Ms. Harris
and | readily conclude that the mere attempts at service and an indication that there was
no luck in effecting service was far from adequate. The limited attempts at service would
not even meet the much lesser threshold of requirement for substituted service as outlined
in Investors Group Trust Co. v. Ulan (1991), 105 N.S.R. (2nd) 161. Thefact that a
process server attended at the believed residence of Ms. Harris on a couple of occasions
is by itself totally inadequate and falls dramatically short of the requirement of
establishing that, despite all reasonable efforts, the withess was out of the jurisdiction and
unavailableto give evidence at trial. Hornev. Industrial Estates Limited (1996), 152
N.S.R. (2nd) 380.

Argument 2:
With respect to the second argument it is clear that Debra Harris was a manager within
Civil Procedure Rule 18.14(1)(b) in that she had the power to decide and did in fact
make the decision by Northwood to hire Ms. Coates and the decision by Northwood to
fire Ms. Coates. Northwood clothed Ms. Harris at the relevant times with the authority to
deal with the hiring, employment and dismissal of Ms. Coates.

The case law in Nova Scotiais very definitive with respect to the use of a
manager’ s discovery evidence as being binding upon the corporation.
Cowan, C.J.T.D. in Clayton Developments Limited v. Nova Scotia Housing
Commission et al. (1980), 50 N.S.R. (2d) 214 concluded that, in his view,
the relevant time is not the time of trial and not the time when any incident
may have occurred but at the time of discovery. He expressed the view that

the purpose of the Ruleis that the person should be in a position to bind the
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corporation and that the relevant timeis at the time when the question is
asked and the answer is given. The Nova Scotia Court of Appeal took
essentially the same position in M.A. Hanna Co. v. Sydney Steel Corp.
(N.S.C.A)) (1993), 126 N.S.R. (2d) 155. In that case Hannawas suing
Sydney Steel. The president of Sydney Steel was examined on discovery
after he had retired from Sydney Steel. The question arose as to whether or
not interrogatories answered by the retired president could be tendered in

evidence. Freeman, J.A. at paragraph 7 stated:

Former officers, directors or managers of a company lack that authority; their
thoughts and intentions, subjective and objective, are no longer those of an alter
ego or directing mind of the company. Regardless of their relationship with the
company at the time of their departure and following it, such persons are no
longer accountabl e to the company.
It is with some caution and deference that | depart from the position that thereis an
absolute prohibition on admitting evidence of a manager of a corporation who clearly had
authority at the relevant times when the issues were raised. It seemsto methat if this
authority is clearly established and the Manager had the capacity to bind the corporation
at the relevant times then discovery evidence limited to what actually transpired and
related to the time frame the issues were raised should be admitted as relevant evidence.
It should be remembered the corporation has the capacity to call evidence to contradict or
explain what authority it conferred, etc.

The object of our Civil Procedure Rulesisclearly stated in Civil

Procedure Rule 1.03:

The object of these Rulesisto secure the just, speedy and inexpensive
determination of every proceeding.

As | have previoudly stated on a number of occasions the Rules are the tools of the

Court for obtaining the object of the Rules and not the masters of the court.
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It seems to me that it would put a undue hardship and confer a benefit upon a corporation
if they could authorize, as they have done here, a manager to hire, determine terms of
employment, fire the employee and simply because the manager has | eft the corporation’s
employment voluntarily or otherwise, avoid the evidence of the one person whom they
clothed with the authority to address what is before the court and avoid any assessment or
consideration, by weight or otherwise, of that manager’s evidence given on discovery
post departure from the corporation. Certainly, a manager of a corporation should, in
circumstances where that manager is the one who participated in the exercise of the
corporation’s authority to hire and fire a particular employee be called upon on discovery
to give account of that authority and actions at the time such authority existed. The
discovery admissions would be limited to the extent of the authority and any corporation
has the opportunity to contradict, give evidence as to limitations and respond.

| note that Civil Procedure Rule 18 does not make any reference as to the limitation of
utilizing the evidence of a person established to be a person in authority such asa
manager. Thereis absolutely no reference to the discovery of a person in authority such
as amanager not being admissible due to circumstances such as being no longer in the
employ of the corporation. The court should admit all relevant evidence and then it isa
matter of weight. In circumstances where the person being discovered is a disgruntled
former employee then that feature can be established and may in appropriate
circumstances totally undermine the evidence sought to be tendered on discovery. It
seems to me that a balancing act is required and that, in circumstances such as exist, here
where the person clothed with authority to hire the plaintiff; to determine the terms of her
employment and dismiss the plaintiff was Debra Harris who was, at all factual times,
clearly authorized to act on behalf of the company should have her discovery evidence
admissible.

COURT RULING:
| therefore ruled that portions of the discovery of Debra Harris, former manager of
Northwood, were admissible indicating very clearly that while prima facie relevant the
court would have to determine what weight, if any, could be given to this evidence.
After reviewing the evidence of DebraHarris, Director of Nursing, | conclude in any
event that although admissibleit is not evidence that is not before me generally through
Ms. Coates' own evidence. | am able to and do make my final determination on the
issues outstanding without attaching any weight to the discovery evidence of Debra
Harris.
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Wasthe Contract Between Ms. Coates and

Issuel:

Northwood a Fixed-Term Contract?

[16] Theletter from Ms. Harristo Ms. Coates of July 25, 2000 was as follows:
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