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By the Court:

[1] Thiswasahearing to determine liability.

[2] InHalifax on September 19", 2000, at approximately 4:30 p.m., the Plaintiff -
Susan M osher (M osher) - wasapassenger in aChevrolet pick-up truck being operated
by the Third Party, Ferguson Brown (Brown). He was the boyfriend of Mosher and
he had just picked her up at her place of work, was headed home, north on Highway

102 (outbound) approaching the Hammonds Plains Road Exit (Exit No. 3).

[3] Mosher waslocated in the front seat passenger side.

[4 When this Brown driven pickup truck was about 0.3 kilometres south of Exit
No. 3itwasinvolvedinacollision with avan motor vehicle driven by the Defendant,

Joseph Gerard LeFort (LeFort).

[5] Highway #102 in this area is comprised of four lanes; two in each direction
separated by a concrete meridian. At the time of the accident, this highway was
undergoing construction. Northbound traffic wasreduced to onelaneto accommodate

bridge repair work. LeFort was approaching behind the Brown driven vehicle,
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headed in the samedirection. Hewasin theleft-hand lane as Brown wasmerging into
that lane as the temporary construction signs directed. Thereisasignificant turnin
the northbound lanesjust prior to wherethis collision took place. LeFort would have
just come around that turn when he encountered Brown and vehicles ahead of Brown

merging into the left lane.

[6] It is how this collision happened that is central to this matter. Who was

responsible for the accident? | am dealing with liability only.

[7] TheThird Party, Laurie Macl ssac (Maclssac), was the registered owner of the
vehicle driven by Brown. Brown had been assisting Maclssac with work at his
property. Maclssac consented to Brown’ suse of hisvehicleto pick up Mosher. The

parties agree that there is no liability on the part of the owner, Maclssac.

[8] Unfortunately, the Defendant LeFort is deceased as of February 2001. His
death was not in any way connected to this accident. He was not discovered and he

did not get to testify at this hearing.
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EVIDENCE

[9] Brown,thedriver of thepick-uptruck, testified hewasnorthbound on Highway
# 102 when he noted a“ construction ahead sign with aflashing light” ashewas going
around a curve on the No. 102 Highway. This sign was located before entering the

turn.

[10] He next seesa“merge ahead sign” after he had negotiated the turn and aline
of traffic in hisright lane travelling at approximately 20 kilometres an hour, “ getting
down to around 10 kilometres per hour”. He said that the traffic became “stop and
go” as he approached the point where the traffic was merging into the left lane. He
testified that he put on his four-way flasher lights. “I kept looking in the rearview
mirror, checking for cars coming down theleft lane”. Therewere“no vehiclesinthe
left lane”. He said that as he moved over into the left lane as directed, “l saw a
vehicleintheleft lane about 20 feet behind”. He heard brakes squeal and saw the van

“swerving back and forth”. “I told Mosher we were going to be hit”.

[11] That van vehicle was the LeFort vehicle. “He was moving fast. He hit the

brakes. He had no place to go.” He said he knew the way that he hit (the Brown
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vehicle) that he was moving fast. He said he didn’t have the |eft lane blocked off, he

was moving into that lane. “The car in front of me had the left lane blocked off. |

was following the other cars that were merging.”

[12] After the collision, the other driver LeFort came over to talk and | asked him
“What were you thinking about?” He responded, “I don’'t know, | wasin ahurry. |
wasn't paying much attentiontotheroad.” Heheard LeFort tell the R.C.M.P. officers

(after they had arrived), “It's my fault”.

[13] TheMaintiff Mosher asotestified. Shewasthe passenger inthe Brown driven

pickup truck. Sheisanon-driver.

[14] She confirmed that Brown had engaged the four-way flashers.

[15] AsBrown began to merge into the left-hand lane he alerted her, saying “hold
on, we'regoingto behit”. Shesaid they were*half way between lanes’ when struck.
“Wewere already intheleft lanewhen hit - at anangle”. “Wewere hit, spun around,

and hit again”.
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[16] Mosher said that she also spoketo LeFort after thiscollision. Shetestified that

he apologized, “I’'m sorry, it's all my fault”.

[17] The investigating police did not take statements or at least there were none
before this Court. No independent witnesses to the accident came forward or were

identified.

[18] Asindicated LeFort died before he was able to be discovered.

[19] Thereis, though, some evidence that the Plaintiff argues is corroborative of

what LeFort is alleged to have said to Mosher and Brown at the scene.

[20] Anemployeeof LeFort’ sinsurer, ThePrincipal Insurance Company of Canada,
had compiled information (notes) about the accident (Exhibit No. 6). The document
Is hand-written, presumably by the agent of the company, and manifestly reflects
conversation with LeFort. | determined it to be admissible as both reliable and

necessary, with reasons given during the voir dire.

[21] Undertheprintedtitled“Mechanismof the Accident” thefollowingisrecorded:
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I/S (insured) RE (rear-ended) truck due to sudden stop. Both truck and 1/S spun
around, hit truck second time then bounced off concrete divider.

[22] The Plaintiff argues that this information provided to his insurer by LeFort
confirmsthat herear-ended the Brown vehicleand corroboratestheresponsibility that

L eFort acknowledged at the scene.

THE LAW

[23] Thebasicruleof theroad applicableto marked lanesfor traffic asset outinthe

Motor Vehicle Act, R.S.N.S. 1989, c.293 reads:

Rulesfor Laned Traffic

111  Whenever astreet or highway has been divided into clearly marked lanes for
traffic, drivers of vehicles shall obey the following regulations:

(b) avehicle shall be driven as nearly as is practicable entirely within asingle
lane and shall not be moved from such lane until the driver has first
ascertained that the movement can be made with safety;

Signal required
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119 (1) The driver of any vehicle upon a highway before starting, stopping
or turning fromadirect line shall first see that such movement can be madein safety
.. and, whenever the operation of any other vehicle may be affected by such
movement, shall giveasignal asrequired in this Section plainly visibleto thedriver
of such other vehicle of the intention to make such movement.

2 The signal required by this Section shall be given either by means of
the hand and arm in the manner specified in subsection (3) or by a mechanical or
electrical signalling device...

[24] Other relevant provisions of the Motor Vehicle Act, R.S.N.S. 1989, c. 293

(“Act”) read:

83 2 It shall bean offencefor thedriver of any vehicleor for the motorman
of any street car to disobey the instructions of any officia traffic sign or signal
placed in accordancewiththe Act, unless otherwise directed by apeaceofficer. R.S,,
C. 293, s. 83.

100 (1) Every person driving or operating a motor vehicle on a highway or
any place ordinarily accessible to the public shall drive or operate the same in a
careful and prudent manner having regard to all the circumstances.

101 A person operating or driving avehicle on ahighway shall operate or drive
the same at a careful and prudent rate of speed not greater than is reasonable and
proper, having due regard to the traffic, surface and width of the highway and of all
other conditions at the time existing, and aperson shall not operate or driveavehicle
upon a highway at such a speed or in such a manner as to endanger thelife, limb or
property of any person. R.S, c. 293, s. 101.
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[25] Therelevant provisionsof the Contributory Negligence Act, R.S.N.S. 1989,

C. 95 read:

3 Q) Where by the fault of two or more persons damage or loss is caused
to one or more of them, theliability to make good the damage or lossisin proportion
to the degree in which each person was at fault but if, having regard to all the
circumstances of the case, it isnot possibleto establish different degrees of fault, the
liability shall be apportioned equally.

2 Nothing in this Section operates so as to render any person liablefor
any damage or loss to which his fault has not contributed. R.S., c. 95, s. 3.

5 In every action, the amount of damage or loss, the fault, if any, and the
degrees of fault are questions of fact. R.S,, ¢. 95, s. 5.
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FINDINGS OF FACT

[26] | accept Brown'stestimony asto how the collision took place. He was a good
witness. | watched and listened to his testimony. His explanation as to what
happened makes sense to me. Histestimony is corroborated by the testimony of his
passenger, the Plaintiff Mosher. There is no evidence that contradicts Brown's

version of events.

[27] Rather | find it to be corroborated by the report given by the deceased L eFort
to hisinsurance company. Whilethat report confirms arear ending “ due to a sudden
stop”, there is no suggestion in this document that LeFort believed that the Brown
vehicle had improperly come into his left lane. LeFort’'s description of how the
collision occurred seems to me to confirm his apparent disposition to accept blame

subsequent to the collision.

[28] Brown’stestimony as to the excessive speed of the LeFort vehicle, given the
circumstances is unchallenged. Again | point out that LeFort didn’t get to give

evidence on this matter.
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ARGUMENT

[29] TheThird Party, Brown, deniesall liability for thecollision. Brown assertsthat

the Defendant, LeFort, is entirely and completely liable for the collision.

[30] Brownwasinthe processof lawfully merging into the left-hand lane of traffic
on Highway #102 after determining that it was reasonable to do so. The evidence
shows that Brown began reducing his speed in preparation for entering a temporary
work area. Brown testified that he was merging in compliance with traffic signage
indicating that the right-hand lane was closed ahead and was directing that traffic to

merge | eft.

[31] Brown submits that the accident happened due to the speed LeFort was
travelling and his inattention to the surrounding circumstances, his failure to
appropriately react to signageand theslowing traffic generally, and theBrownvehicle

specificaly, in time to avoid the collision.

[32] Counse representing the estate of LeFort has submitted that Brown is

responsible for this collision, he having moved into the left lane in front of LeFort
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without having first determined that the left lane was clear and that it was safe to do

SO.

[33] Itisagenera principle of law that to succeed in a claim in negligence, the
claimant must demonstrateall the el ements of the cause of action: duty owed, standard
of care, damage, causation and proximity. In the present matter, the sole issue for
determination is liability. As such, the issue is confined to whether the Defendant
and/or Third Parties were in breach of a standard of care, and whether this breach

caused the collision.

CONCLUSION

[34] | conclude on the totality of the evidence that the Defendant LeFort did not

drive “in areasonable and prudent manner with regard to the circumstances’ herein.

[35] | am satisfied that the signage warning north bound drivers of a proximate
construction zone and the requirement to merge was in place at al relevant times as

Brown and Mosher testified.
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[36] Either of these warnings would have caused a prudent driver in the left-hand
lane to exercise caution and reduce speed, as the evidence discloses that other traffic

encountering those circumstances was doing.

[37] Mosher and Browntestified tothemerging processthat driverswereexecuting.

[38] That process had caused traffic to be reduced to “stop and go” in order to

comply with the merger directive.

[39] | concludethat in addition to thetraffic sign, the behaviour of thetraffic in the
right-hand lane — slow-moving, backed up and merging — would have caused the
prudent driver in the left-hand lane to drive in a manner that safely alowed for

merging.

[40] LeFort acknowledgedindiscussion after the accident that hewas*inattentive”

and, according to Brown, travelling at excessive speed given the circumstances.
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[41] If Brown saw the signage prior to entering the turn why wouldn’t LeFort ? |
am satisfied that the sign was located as Brown testified. Particularly, | am satisfied
that there was a “construction ahead” sign located before the turn that should have
alerted approaching traffic in both lanes to reduce speed and exercise heightened

caution.

[42] In totality | find that LeFort in these circumstances was negligent in the

operation of hisvehicle, in that he was travelling too fast for existing conditions and

was inattentive to circumstances that demand heightened care.

[43] DoesBrown have any responsibility for the collision— wasthere contributory

negligence?

[44] | acknowledge the heavy onus of care placed upon adriver changing lanesthat

| made reference to in Erickson v. Metro Transit (2000) 189 N.S.R. (2d) 94 at ] 52.

[45] That onus of carel find to have been satisfied by Brown.
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[46] Firstly, this was not a lane change on impulse or without notice - this was a
dictated merging process that was being executed by all traffic in the right-hand lane
and wasforecast by signage. Secondly, | am satisfied that Brown had engaged his 4-
way caution lights prior to moving into that lane. Finally, | accept Brown'’ stestimony

that the left lane was clear when he began his merge.

[47] | do not conclude that Brown acted in a careless or negligent manner and | do

not see what he could have done to avoid this collision.

[48] This collision happened because of the imprudent driving of LeFort and there

IS no contributory negligence on the part of Brown.

[49] The matter will now move to the assessment of damages.

Chief Justice Joseph P. Kennedy



