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Moir, J:

[1]

[2]

Secunda Marine bought the M.V. Panuke Sea and refitted it so that it might be
used as a standby rescue vessel at adrilling site offshore. Secunda obtained a
charter from the operator of the drilling site and it began the refitting last
summer. The Canadian Coast Guard publishes Sandards Respecting Sandby
Vessels. The ship owner now applies at an office within the Department of
Transportation for aletter of compliance, which shows that, in the opinion of
a steamship inspector at Transport Canada Marine Safety, the vessel complies
with the standards. Aswill be seen, the letter of compliance and the standards
themsel vesfit within asomewhat morecomplicated regulatory regimewhenthe
standby rescue vessdl is to be used at a drilling site on the Nova Scotian

offshore.

Theissuing of aletter of compliancefor the“Panuke Sea” was complicated by
the layout of the vessal. A standby rescue vessel must have a marked area on
its deck equipped with various rescue devices. This areais called the rescue
zone. Also, thevessel must haveaproperly equipped helicopter winching zone
where ahelicopter islanded by very quickly being cabled in mid-air, hauled to

the deck and clamped. Section 23 of the Standards requires that, “The
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navigating bridge shall be so constructed that the master of the standby vessel

has a view of the rescue zone and the emergency helicopter winching area
whilst manoeuvring the vessel”. Asrefit this year, aperson at the helm of the
“Panuke Sea” cannot look down, through the bridge window, at the main deck
where the rescue zone and helicopter area are located. The view would be
obstructed. However, closed circuit television cameras are mounted port and
starboard outside the bridge and monitors provide the helmsman with the
camera views, which show what needs to be seen. Also, the bridge includes
wings on both sides and a master would be free to go to either wing and view
the deck and watersand pass ordersby radio to the helmsman. Or, if the master
were acting as helmsman, another officer could be stationed outside to keep

him advised.

Clement Vallieres, aSenior Marine Surveyor at the office of Transport Canada
Marine Safety and a steamship inspector, went aboard the “Panuke Sea’. He
did not issue aletter of compliance. Rather, herequested aletter from Secunda
Marine describing thevideo system. Thecaptain of the* Panuke Sea’ provided
the requested details and Captain John Hughes, Director of Fleet Operations at

Secunda, also endorsed the video system as providing better visibility than that
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found on many vessels in Captain Hughes' long experience. The Sandards
Respecting Standby Vessel scontains provisionsby whichaletter of compliance
may beissued where the vessel does not have some “fitting” or “arrangement”
prescribed by the standards but does have an equally effective equivalent. Itis
Secunda’ s position now that the combination of video cameras and visibility
from the wings is a sufficient compliance with s. 23 and resort to the
equivalency provision is unnecessary. Section 23 does not expressly require
aview with the naked eye. However, in July 2002 people at Secunda Marine
and at Marine Safety had their mindsupon the equivalency provisions. Indeed,
in his letter responding to the request for details about the video system, the
captain of the “Panuke Sea’ quoted the equivalency provision and submitted

that the video system met this section of the standards.

Shortly after the Marine Safety office received Secunda’ sletters, Mr. William

Vickery, Manager of Inspection Services, responded:

The camerasand monitors have been examined on board and appear adequatefor the
intended operation, subject to an operational test during seatrials, and therefore a
standby L.O.C. will be issued to this vessel.
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This communication was sent by e-mail and by fax on July 16. However, an official
of Marine Safety then spokewith Mr. David Scratch of the Off shore Petroleum Board.
Mr. Scratch had already expressed his negative assessment of the proposed system
and, indeed, he has sworn that he formed the impression that Marine Safety was also
opposed. Mr. Scratch took the position that Marine Safety had no authority to issue
the letter of compliance because equivalency had to be decided by a Technical
Committee made up of representatives from both Marine Safety and the Board. On
the next day Marine Safety advised Secunda that a Technical Committee was being
formed to determine whether the system on the “Panuke Sea’ met the equivalency
requirement of s. 6 of the Standar ds, whether the video monitoring and the system of
manning awing would be “at least as effective’ asthat required by s. 23. Section 6
requires that a “ Technical Committee” make such a decision. Under s. 2(1) of the
Sandards a technical committee is formed between “an Energy Authority and the
Canadian Coast Guard”. Intoday’s circumstances we would read that asreferring to
the Canada-Nova Scotia Offshore Petroleum Board and the office of Transport

Canada Marine Safety.

[5] So, atechnical committee was quickly formed. Marine Safety appointed Mr.

Vallieres, Mr. Vickery and two others, Mr. Allan Milne, the Manager of
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Technical Services, and Captain Pat McGonical, aSenior Surveyor. TheBoard

appointed only Mr. Scratch. Initsarguments SecundaMarine makesreference
toMr. Scratch’ squalificationsand hislack of direct experienceintheoperation
of standby vessels. The Board takes umbrage with these remarks. It should
not. The Marine Safety representatives had experience and expertise in the
operation of marine vessels, as did some employees of Secunda who offered
their opinions. The issues raised by Secunda require a close investigation of
how the committeefunctioned. ItisSecunda’ sposition that thecommittee acts
only in an advisory capacity and steamship inspectors at Marine Safety ought
to haveissued aletter of compliance notwithstanding Mr. Scratch’ sopposition.
It is the Board's position that no inspector could have issued a letter of
compliance unless both sides of the committee agree. Since Mr. Scratch was
the only Board appointment, he held a veto. If that is so, it is even more
important to consider the extent to which Mr. Scratch showed interest in the
assessments of those who possessed expertise he did not share. That would be
relevant to finding the facts as to how the committee functioned and whether

it functioned at all.
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Asl said, the committee wasformed quickly. It acted efficiently aswell. Two
days after Secunda Marine was advised of the need for atechnical committee,
the members were aboard the “ Panuke Sea’. Captain Mischuk, the captain of
the vessel, and Captain Hughes made themselves available. Committee
members inspected the vessal including the video system, the bridge and the
viewsfrom thewings. Mr. Scratch made what seems a strange comment. His
affidavit puts it this way: whether one “would consider driving his car on
Barrington Street in rush hour without being ableto seethrough hiswindshield,
but using only amonitor connected to afixed video camera on the hood of his
car”. Thisis not analogy at all and that it was spoken and repeated in the
affidavit demonstrates the need for the sole Board representative to deliberate
with those committee members who had actually operated marine vessels and
had expertisefrom that perspective. The Committee determined to hold the sea
trials that evening. While it was till light out a dummy would be retrieved
from afast rescue vehicle and then directly from the water and both testswould
be repeated in darkness. Because of the 16 July e-mail and fax, Secunda had
areasonabl e expectation that the | etter of compliance would follow successful

seatrials. Mr. Scratch decided not to go. He swore,
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...I did not consider it necessary that | personally go to sea on the ship and witness
the tests, because | had confidence that Mr. Vallieres and Capt. McGonical would
accurately report to the committee concerning the conduct and results of the tests.

He also swore, “1 stated to the other members of the committee that regardless of the

results of thetests, | would still need to givefurther consideration to theissue whether

cameras were an acceptabl e equivalent to unobstructed visibility”.

[7]

Captain McGonical and Mr. Vallieresattended the seatrials. Thenext morning
Vickery and Milne telephoned Scratch to advise him of the findings from the
seatrails. A written report would be availablel ater that day and the inspectors
recommendationswouldfollow. Officialsof the Canada-NovaScotiaOffshore
Petroleum Board met later in the day to decide the issue. It appears they had
the inspectors’ report at their meeting. It is clear they did not have the
recommendations. It isthe position of the Board that this meeting constituted
continuing work of the technical committee even though it involved three
people, two of whom were not appointed to the committee, and even though
other members of the committee were not invited. The Board argues that this
IS possible becausethe Board isone-half of the decision making authority. But
If this were a caucus, one would expect further deliberation with the full

committee. Instead, Mr. Stretch, “as the CNSOPB representative on our
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Standby Standards Technical Committee”, sent an e-mail rejecting the“ Panuke

Sea’ and he went on vacation.

[8] Mr. Scratch’se-mail wassent to Mr. Milne and copied to the two colleagues at

the Board with whom Mr. Scratch had met. He included these reasons:

Section 23 of the Standards is very specific that the bridge shall be so constructed
that the master hasaview of the rescue zone and the helicopter winching areawhilst
manoeuvering the vessal. In spite of some successful trials, involving cameras and
personnel providing direction by radio, | do not believe that this arrangement meets
the Standards equivalency criteria of “at least as effective as that required by these
Standards’. On this vessel the Master has no direct visibility of the helicopter
winching area, the rescue zones on either side of the vessel or of the rescue basket
recovery areaon the port side. There are anumber of possible scenarios where the
effectiveness of the Standby Vessel could be compromised by this absence of direct
visibility. According to the Standard “the paramount function of a vessel in the
standby mode is to save life’” and we are not prepared to accept any arrangement
which may compromise that function.

Seen in light of the history leading up to it, the use of the word “we” is obviously
deliberate. Thiswas to be adecision of the Board not the technical committee. The
surveyors' report, which may well have been beforethe Board officials, included this

section titled: “Conclusions’:

During all four rescue drillsthe vessel, the FRC [Fast Rescue Craft] and the rescue
equipment functioned very well.
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The master and the crew performed their duties excellently especialy considering
that they wereall fairly new to the vessel and had achanceto practicethesedrillson
this ship beforehand.

Thevisibility of the rescue zone on deck from the control position at the after end of
the wheelhouse is nil. Also, from this control position it is not possible to see the
FRC inits housed position. Although it can be seen by the master when he walks
over to the starboard window.

It is not possible to see the man hoist on the main deck starboard side or the
“EMPRA” basket when it islowered into the water on the port side, from this after
control position in the wheelhouse.

There are three T.V. Cameras mounted on the after end of the accommodation
housing [p]ointing aft. One directed towardsthe starboard side of the vessel which
clearly showed the launching and recovery of the FRC. Also, the recovery of the
dummy by the “Man-hoist” (fitted on the starboard side) from the FRC.

The second camera is directed down the centreline of the main deck and clearly
shows the rescue zone between the crash rails, the cargo area and the emergency
helicopter winching area.

The third camerais directed towards the port side of the vessel and clearly showed
the dummy being rescued by the “EMPRA” Basket.

There are three T.V. monitors mounted in front of the aft control position in the
wheelhouse. Each connected to adifferent T.V. camera.

Throughout thesedrillsthe camerasand monitorsprovided avery clear pictureof the
dummy floating in the water, the FRC when it was alongside the vessel and the
dummy being rescued by the “EMPRA” basket both during daylight or twilight
conditionsand alsowhen it wasdark. Infact, it waseas er to seethedummy floating
in the water on the T.V. monitor when it was at some distance from the ship, in the
dark, than by the naked eye.

Theinspectors recommendations, for which Mr. Scratch andtheother Board officials

did not wait, provided ageneral overview of the inspectors findings. Thisincluded,
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It was clearly evident during rescue drills that it was not possible for the Master to
leave the controls for more than afew seconds. Therefore, it isessential that he has
a good view and good communications and this view is provided by the T.V.
cameras. Itisperhapsnot asgood asit might be with the naked eye, however, it did
appear to be adequate.

The contrast with the earlier report could easily be over-emphasized. One must have
in mind the supports additional to the video system. Thus, the surveyors were

prepared to recommend a letter of compliance subject to certain conditions:

Taking into consideration all of the above, in order to issue a“L etter of Compliance
as a Standby Vessel” to the M.V. Panuke SEA until the “second phase” refit is
completed, the following recommendations are made:

1. During rescue operations, atotal of three persons to be stationed on the bridge,
namely the Master, alookout for other traffic and to answer the radios as required
and an officer on the wing of the bridge. The additional officer is to be provided
with a“handsfree’ radio for direct communication with the Master. Hisduty would
be to provide the Master with information of those sectors of the rescue operation
that are not visible by the naked eye from the control position of the after end of the
wheelhouse.

Thiswould give the vessel, whilst engaged in Standby Rescue Operations, a total
crew of twelve (12).

2. Only Masterswith at least two years experience in standby operations as M aster,
to be appointed.

3. Hands free radios to be provided to the Master, First and Second Mates. All
radios to provide good clear communication.

4. A spare T.V. camera and monitor that are compatible with the three that are
already fitted, to be carried on board with instructions on how to connect themto the
system.
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5. The door at the after end of the wheelhouse on the port side, to be fitted with a
hook so that when the door is open, the visibility through the adjacent side window
is not obscured.

6. The standby rescue operations to be restricted to waters off the East Coast of
Nova Scotiaonly.

7. Any downtime with the close circuit T.V. system to be logged and reported to
Marine Safety Dartmouth, NS.

The report closed with the recommendation for aletter of compliance effective until

the end of the present season:

When the above has been agreed to by the owners and when the vessel has been
issued with all therelevant certificates required under the SOLAS Convention 1974
asamended, (International Load Line Convention, MARPOL etc.) itisrecommended
that a“ Letter of Compliance asa Standby Vessel” beissued totheM.V. Panuke Sea.

Thisletter of Compliance would expire on the 31% October, 2002, to coincide with
the end of the summer load line season in the North Atlantic.

SecundaMarineimmediately accepted the conditionsrecommended by the surveyors.
However, no letter wasissued. Secunda’ s subsequent efforts show it exhausted all
avenues of appeal. Also, some responses show the reasoning of Board officials or

steamship inspectors at Marine Safety.

[9] Mr. Vickery stated his office’ s reasons this way:

Trialswere conducted on the vessel, witnessed by TCM Sinspectors, and their report
was submitted to the Technica Committee recommending that the proposed
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arrangement be accepted provided that certain recommendations were carried out.
This report was reviewed by the Technical Committee however consensus was not
reached. CNSOPB were not satisfied that the proposed arrangement met the
Standards equivalency criteria of “at least as effective as that required by these
Standards’ and as CNSOPB legidation (Accord Act) is paramount over Canada
Shipping Act legidlation a letter of compliance could not be issued to this vessel.

Mr. Vickery isin error when he saysthetechnical committee reviewed the surveyors

recommendations but failed to reach consensus. On the contrary, Mr. Scratch had
aready stated hisreection and had | eft for vacation before the recommendationswere
delivered. Also, itisargued that thesereasonsarewrong inlaw becausethe steamship
inspectorsat Canada Transport Marine Safety, although they are designated under the
Canada Shipping Act, derive their authority under the Accord Act when they issue a
letter of compliancefor avessel under the Board' sjurisdiction. An appeal wastaken
to the Board of Steamship Inspection, who found that Secunda’ s dispute waswith the
Board rather than any steamship inspector and, thus, was not appeal able to the Board

of Steamship Inspection.

[10] Severa approaches were made to the Offshore Petroleum Board. Secunda’'s
counsel moved the Board to refer the matter to this Court under asection of the
|egislation governing theBoard that permitsreferral whereasafety officeissues

an order. The Board declined to do so because, in its view, Mr. Scratch had
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issued no order. Further, the President of the Board advised that no one had
asked the Board to approve the vessel and Marine Safety was responsible to
issue letters of compliance, although the Board does not always accept advice
given by Marine Safety. In the face of the apparent circuitry of the Board's
position and Marine Safety’ s position, Secunda’ s counsel pressed the Board's
president for reasons. The president provided adetailed explanation early last
September. He advised that Transport Canada Marine Safety issues | etters of
compliance. In cases where alternate equipment or procedures are offered, a
committeeisstruck. Inthiscase, atechnical committee was convened but “the
Technica Committee reected the camera measures as an adequate
equivalency”. Infact, Mr. Scratch, in consultation with other Board officials,

rejected the “ camera measures’.

Applicable Legiglation. In August 1968 Canada and Nova Scotia reached an

agreement for “a unified administrative and fiscal regime for Petroleum
Resources in the Offshore Area’. The agreement provided for the
establishment of asingle board infused with powersfalling within both federal
and provincia legislative jurisdiction through the enactment of mirror

legidation. Thisisascheme employed to overcome one of the difficulties of
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dividedjurisdictionwhere, under our constitution, Parliament or the L egislature
cannot delegate legidative power to the other: A.-G. Nova Scotia v. A.-G.
Canada (Nova Scotia Inter-delegation Case), [1951] S.C.R. 31. Where the
legidlators decide that afield requires regulation but good regulation demands
theexerciseof administrative powersor subordinatelegislative powersderiving
both from matters within exclusive provincia legidative jurisdiction and
matters within exclusive federal legidlative jurisdiction, one solution to the
difficulty posed by the Nova Scotia Interdelegation Caseisfor Parliament and

the Legidature to pass mirror statutes empowering a single board.

Parliament enacted the Canada-Nova Scotia Offshore Petroleum Accord
Implementation Act, S.C. 1988, c. 28, which | will refer to as the Canada
Accord Act, and the Legidative passed Canada-Nova Scotia Offshore
Petroleum Accord Implementation (Nova Scotia) Act, SIN.S. 1987, c. 3, the
Nova Scotia Accord Act. Theseestablish by “joint operation” the Canada-Nova
Scotia Offshore Board: s. 9(1) in both cases. The Board is to be treated as
having been established under provincial law: s. 9(2). The Board's powers
include issuing interests in any portion of the offshore, granting exploration

licences, granting devel opment and production licenses and the administration
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associated with these licences. The Board also has power over petroleum
operators, the subject of Part |11 of both statutes, which begins at s. 133 of the
Nova Scotia Accord Act and s. 138 of the Canada Accord Act. The purpose of
Part Il isset outins. 133A and s. 138.1. It isto promote safety, protection of
the environment, conservation and joint production arrangements. The safety
aspect of this purpose, which most concerns the issues in this case, includes
“particularly by encouraging persons exploring for and exploiting petroleum

to maintain aprudent regime for achieving safety”: s. 133A(a) and s. 138.1(a).

Part I11 concernswork. Section 134 of the Nova Scotia Accord Act and section
140 of the Canada Accord Act prohibit anyone from carrying on any work or
activity inexploring, drilling, producing, conserving, processing or transporting
petroleum in the offshore without an operating license and a work
authorization. These are issued and administered by the Board. The scheme
contemplates an operator, whether an explorer, a driller, a producer etc.,
applying for licencesand authorizations. For theBoard, Mr. Moreiralikensthe
positions of Secunda Marine and the status of “Panuke Sea” to componentsin
apyramid of information at the pinnacle of which isthe operator’ s application

for alicence or authorization to explore or drill or produce et cetera.
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[14] Inidentical language s. 146 and s. 153 provide for regulations. Governorsin
their respective Councils may make regulations*for the purposes of safety and
the protection of theenvironment aswell asfor the production and conservation
of petroleum”: s. 146(1) and s. 153(1). This statement of purposes, which is
similar to that of the statute itself, isfollowed by a power to make regulations

described in various categories including powers to make regulations:

(b) concerning the exploration and drilling for, and the production, processing and
transportation of, petroleum and works and activities related to such exploration,
drilling, production, processing and transportation.

aswedll as:

(e) concerning the approvals to be granted as conditions of authorizations issued
under paragraph 142(1)(b).

The federal government and the provincial government made mirror regulations.
Under the definition sections, the Board must approve a vessel before it can be used
as a standby. Indeed, it is defined out of being a standby vessel unless it has been
approved by the Board. Because this particular power of approval is within the
regul ation-making authority and standsapart from the statutory provisionsconcerning

operators and work authorizations, | conclude that the owner of avessel could make
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an application to the Board for approval of the vessel asastandby safety vessel. That
did not happen in this case but this feature is to be borne in mind when the
jurisdictional issueis considered. The other regulations respecting standby vessels

read:

11. A standby vessd that has sufficient capacity and equipment to evacuate all
personnel from the drill site shall be provided for adrilling operation as a means of
evacuating personnel from the drill site.

12. Every standby vessel shall be equipped in accordance with the Canadian Coast
Guard TP 7920E Standards Respecting Standby Vessels, as amended from time to
time.

The Sandards Respecting Standby Vessels was published by Transport Canada. It
was written to inform rather than as regulations. The Coast Guard provided the
Sandards “for guidancein assessing the suitability of standby craft”, such that “they
indicate to all concerned the procedures and standards required for the issue of a
L etter of Compliancein respect of astandby vessdl.” : s. 2 of the Foreword. However,
as| read regulation 12, it givesthe Standards force of law by requiring that operators
or suppliers of standby safety vessels equipt the vessel in accord with the Standards.
That is to say, the substantive provisions and the procedures established by the

standards are incorporated by reference into the regulations.
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The functions of a standby vessel are described in section 4 of the Standards.
These include rescuing drilling rig personnel, accommodating all personnel
when adrilling rig hasto be evacuated and moving in closeto arig so asto be
able to respond to emergencies during helicopter landing or taking off, when
work is performed overside and when work is performed in the water. Section
11 imposes a requirement for a Letter of Compliance in accordance with
appendix |. Appendix | prescribes a certificate to be signed by a steamship
inspector licenced under the Canada Shipping Act R.S.C. 1985, c. S-9.
Although the applicable regulations in the circumstance of a drilling rig off
Nova Scotia are those under the Nova Scotia Accord Act and the Canada
Accord Act, the prescribed certificate refersto the Canada Oil and Gas Drilling
Regulations and says that the certificate “is issued under the authority of the

Government of Canada’.

Section 23 of the Standards provides, “The navigating bridge shall be so
constructed that the master of the standby vessel has aview of the rescue zone
and the emergency helicopter winching area whilst manoeuvring the vessal.”

and the equivalency provision reads as follows:
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6. Where these Standards require that a particular fitting, material, appliance,
apparatus, item or equipment or type thereof shall be fitted or carried on a standby
vessel, or that any particular provision shall be made, or any procedure or
arrangement shall be complied with, the Technical Committee may allow any other
fitting, material, appliance, apparatus, item of equipment or type thereof to be made
inthevessdl, if it issatisfied by trial thereof or otherwise that such fitting, material,
appliance, apparatus, item of equipment or type thereof or that any particular
provision, procedure or arrangement is at |east as effective asthat required by these
Standards.

Thus, we see that the legidlative regime at issue in this case involves mirror
statutes enacted by Parliament and the L egislature, mirror regul ations made by
the executive branches and an incorporated statement of standards with a
procedurefor issuing lettersof compliance. The pictureiscompleted by having
reference to a“ memoranda of understanding” signed last year by the CEO of
the Board and the Atlantic Regional Director of the Department of Transport.
These sorts of written understandings between the Board and departments of
government are authorized by the statutes in order to avoid duplication of
services: s. 50 and s. 46. In this case the memorandum states that it does not
impose any legal duties or create any legal rights: article 1.0 (b). Article 5.0
providesthat “ The Board isthe lead agency in matters pertaining to oil and gas
unless otherwise stipulated in Appendix C.” Appendix C refersto Appendix
A for responsibilities in respect of inspection and certification or Canadian

registered vessels. Appendix A provides that the Board “requires’ letters of
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compliancefor standby vesselsand the Marine Safety office“ At the request of
the Board applies Standby Vessels Standard TP 7920 and issues [letters of
compliance]”. Counsel for Secunda Marine stressed these provisions, not
because the memorandum createsdutiesor could influenceinterpretation of the
statutes, regul ations and standards, but because the memorandum demonstrates
the understanding the parties had of their roles when inspectors at Transport
Canadaand members of the Board confronted the“ Panuke Sea” applicationfor

aletter of compliance.

Issues. The Attorney General of Canada points out that he, rather than the
Crown, ought to be a named party. No one would object to an amendment.
Also, | see no reason why the applicable steamship inspectors could not be
named parties if that was necessary. The Attorney General also raised some
more difficult preliminary issues. For the Attorney General, Mr. Gunvaldsen-
Klassen argued that this court does not have jurisdiction to review any decision
of the federal government or of a steamship inspector. Such review iswithin
the exclusive jurisdiction of the Federal Court of Canada. Further, both the
Attorney General and the Board submit that theissuessubstantively raised have

become moot.
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[19] The remedies sought by Secunda would declare that the steamship inspectors

[20]

areobligedtoissuealetter of compliance and enjointhe Board frominterfering
with that process. For Secunda, Mr. Charney submits that Transport had the
jurisdiction to make the decision after taking advice from the technical
committee, that the appropriate officials at Transport reached decisions in
favour of aletter of compliance and that neither Mr. Scratch nor the Board held
aveto. An alternate argument isthat decisions were made in a manner which
breached the rules of natura justice. It is said that the respondents
fundamentally misunderstood s. 23 and that Mr. Scratch clearly failed to
understand the facts. The Board's failure to bring its concerns to Secunda’'s
attention, the failure of its representative to attend the trials or wait for the
recommendations and the failure to give Secunda any opportunity to respond
gotofundamental fairness. Further, thedealingsrai sed al egitimate expectation
that Secunda would receive the letter of compliance. Furthermore, the

respondents failed to give reasons for their decision.

First issuefirst, | have decided that, to the extent they may be reviewable, this

court rather than the Federal Court hasthe responsibility to review decisions of
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steamship inspectors respecting compliance with the standards for standby
vessdls in the offshore areas covered by the Nova Scotia Accord Act and the
Canada Accord Act. However, | have concluded that the issues raised by the
relief sought have become academic and ought not to be answered in this
forum. Having reached that conclusion, | will not comment upon the

substantive issues.

Jurisdiction. On behalf of the Attorney General of Canada, it was submitted
that the Marine Safety officeat Transport Canada® and theindividual steamship
inspectors involved, are federal decision-makers, pursuant to the Canada
Shipping Act and the Department of Transport Act.” Mr. Gunvaldsen-Klassen
pointed out that steamship inspectors are appointed by the federal Governor in
Council under Canada Shipping Act, R.S.C. 1985, c. S-9, s. 301. Their
function under that | egid ation invol ves making reports to another official who
has the responsibility to issue inspection certificates and Safety Convention
certificates for sea-going ships: s. 317 and s. 318. The Attorney Genera
recognizes that the steamship inspectors were not operating under the Canada

Shipping Act when they considered the application respecting the “Panuke
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Sea’. In his pre-hearing brief, Mr. Gunvaldssen-Klassen put the argument

succinctly:

It is submitted that although the inspections of the Panuke Sea conducted pursuant
to the Standards were undertaken pursuant to the Accord Act (Federal), that given
the offices they hold under their home statute, the steamship inspectors were
nonetheless federal decision-makers within the meaning of the Federal Court Act.
Although making a decision outside their home statute, they remain in pith and
substance federal decision-makers and the exercise of their powers remains
reviewable only in the Federal Court of Canada.

Thereferenceto “the Accord Act (Federal)” iskey to thisargument. Mr. Moreirafor
the Board and Mr. Charney for Secunda take issue with the proposition that the
steamship inspectors act exclusively under the federal statute when they decide

whether or not to issue aletter of compliance for a standby safety vessel.

[22] The superior courts of general jurisdiction would have the power, at common
law, to review decisionsmade under federal statutory authority, but the Federal
Court Act reserves review exclusively to the Federal Court where the subject
is“afederal board, commission or other tribunal”: Federal Court Act, R.S.C.

1985, c. F-7, s. 18(1). Subsection 2(1) supplies this definition:

“federal board, commission or other tribunal” means any body or any person or
personshaving, exercising or purporting to exercisejurisdiction or powersconferred
by or under an Act of Parliament or by or under an order made pursuant to a
prerogative of the Crown, other than any such body constituted or established by or
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under a law of a province or any such person or persons appointed under or in
accordance with a law of a province or under section 96 of the Constitution Act,
1987,

Thewords most essential to the present discussion are " any person or persons having

[or] exercising ... powers conferred ... under an Act of Parliament”.

[23] The Attorney General referred to Cree Regional Authority v. Canada (1991),
81D.L.R. (4™ 659 (F.C.A.). One of the statutesimplementing the James Bay
Agreement referredtoan“ Administrator” or “ Federal Administrator” who was
to exercise certain functions “in the case of matters involving federal
jurisdiction”. Thus, the legislation in issue was distinct from the present
because the person at issue could only exercise powers deriving from federal
legidlation. However, apassage from the decision doescast light onthe present
issue. It wasargued beforethe Federal Court of Appeal that because the Order
in Council appointing the Administrator was not a regulation and because the
appointment was pursuant to the James Bay Agreement, the Administrator was
not within the definition of federal board, commission or other tribunal. The
Federal Court of Appeal recognized that the definition concerns the source of
power exercised by the person, not the source of the appointment. At p. 676,

the Court sad:
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Both sides freely cited the Satutory Instruments Act, R.S.C. 1985, c. S-22, and the
Interpretation Act, R.S.C. 1985, c. [-21. In my opinion it does not matter whether
or not P.C. 1988-1800 isaregulation asdefined inthese Acts. All that mattersisthe
source of the Administrator’s power, once appointed. Hence, regardiess of the
characterization of the Order in Council in question, the Administrator isa“federal
board” for the purposes of ss. 2 and 18 of the Federal Court Act in that his powers
under the Agreement [were] conferred on him by the federal Act rather than by the
Agreement itself. Inthisrespect hispowersare of apiecewith everything elseinthe
Agreement: they derive from the federal Act

So muchisthe main part of the definition dependant upon source of power that it was
necessary for Parliament to exclude from the definition, and thus leave to the
jurisdiction of the provincial superior courts, provincially appointed bodies that may
exercise powers under federal legislation: “other than any such body constituted or
established by or under alaw of a province’. The fact that steamship operators are
appointed under the Canada Steamship Act does not guide resolution of the present
issue. The question is whether, in deciding to grant or not to grant a letter of
compliance for a standby safety vessel, a steamship operator is exercising “powers

conferred by or under an Act of Parliament”.

[24] Mr. Charney referred meto article 39.06 of the Accord, the agreement reached
between Nova Scotiaand Canadaand which |ead to the statutes and regul ations

that most concern usin this case. The article reads:
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The federal courts shall be vested with jurisdiction of the Offshore Areain respect
of any matter to the same extent as if the matter has arisen within their ordinary
jurisdiction. The provincial courts shall be vested with jurisdiction in the Offshore
Areain respect of any matter arising under the laws made applicable by Parliament
to the Offshore Area to the same extent as if the matter had arisen within their
ordinary territorial jurisdiction. For the purposes of this Article, the Offshore Area
shall be deemed to be within the territorial limits of the County of Halifax.

No attempt appears to have been made to incorporate this difficult provision into the
statutes, except that s. 220 provides that every court in the province has jurisdiction
in the offshore arearespecting royalties and revenue sharing. However, Mr. Charney
submitsthat the provisionisgiven force of law by the Nova Scotia Accord Act and the
Canada Accord Act and he submits that the effect of article 39.06 is to give the
Federal Court and the Supreme Court of Nova Scotia current jurisdiction. This
argument draws upon thelong titles of the statutes and the fact that the statutesjointly
implement the federal-provincial agreement. Also, it is pointed out that the statutes
vest thiscourt with jurisdictionto review ordersmade by safety officers: s. 190(5) and
s. 198(5). Respectfully, I do not see that article 39.06 has been given force of law.
The Accord statutes do not breath lifeinto it with any explicit language. Further, the
language of the article bringsits own difficulties. The passive®... shall bevested ...”
Isnot helpful. If it means Parliament shall vest and the Legislature shall vest then it
Is nothing more than a call for legisation which never came into being. The

references to “federal courts’ and “provincia courts’ adds to the difficulty. This
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cannot mean the singular Federal Court and the single Supreme Court of Nova Scotia.
It could mean courts the judges of which are federally appointed and courts made up
of provincial appointmentsor it could mean courts created by federal statute and both
the courts created by provincial statute and the court which, though not created by
statute, is within provincial legidative jurisdiction. | think that the better
interpretation of s. 39.06 is that it is an expression of policy, to be refined in
legidlation, that all courts should have jurisdiction in the off-shore similar to the
jurisdiction they exercise on mainland Nova Scotia. If that iswhat it means, then the
exclusive jurisdiction of the Federal Court respecting review of federal boards,
commissions and other tribunals would remain unaffected. If the Accord were a
contract enforceable in this proceeding and at the instance of Secunda, or if the
Accord wereastatute, | would haveto give effect to 39.06 asbest asmy interpretative
skillswould permit. My pointisthat it isastatement of policy too unrefined for either

Parliament or the L egislatureto betakento haveimplicitly incorporatedit in astatute.

[25] As | said before, the creation of a unified administrative board under both
federal and provincial authority is one way of complying with the principlein
the Nova Scotia Interdelegation Case while providing a single regulatory

regime in a field where federal and provincial legidlative authority mingle.



Page: 29

That describesan important aspect of the scheme of the statutesand regul ations
inissueand it indicates one of the central purposesof thelegislation, to provide
asingle or unified regulatory regimein respect of the exploitation of resources
off-shore. It could beargued that s. 18 of the Federal Court Act isinapplicable
to aperson or a body exercising at the same time powers conferred under an
Act of Parliament and powers conferred under an Act of the Legislature. The
Attorney General argues that, in such cases, it is necessary for the court to
unravel the two sources of power and, if a federally derived power is being
exercised then s. 18 applies by virtue of the definition. Although Mobil Oil
Canada Limited v. Canada-Newfoundland Off-Shore PetroleumBoard (1994),
111 D.L.R. (4", (S.C.C.) was referred to by Mr. Charney as an example of a
case where the ordinary courts reviewed a decision of the identical
Newfoundland board, the Attorney General agrees that this court has
jurisdiction to review decisions of the Board as opposed to those of steamship
inspectors and counsel did not refer me to any authority interpreting the
definition in the context of ajoint federal and provincia regulatory scheme.
However, | do not need to decide whether the definition applies more broadly
to anyone exercising federaly derived powers or more narrowly so as to

exclude those jointly exercising federally and provincially derived powers. |
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agree with the argument made by Mr. Charney that section 4 of the Canada
Accord Act precludes the operation of the Federal Court Act. Section 4
provides that an inconsistency or conflict between the Canada Accord Act or
regulations under it, on the one hand, and any other statute or regulation isto
be resolved in favour of the Canada Accord Act or regulations. Having
concluded that article 39.06 of the Accord has not been incorporated into the
Canada Accord Act, | cannot point to one specific provision which is
inconsistent with s. 18 of the Federal Court Act. Rather, it isinconsistent with
ahost of provisions. More accurately, it conflicts with an important aspect of
the scheme, a joint regulatory regime. In light of Parliament’s purpose in
enacting the Canada Accord Act, | conclude that s. 4 should be broadly
interpreted as excluding laws of general application that would separate acts of
thoseempowered under thelegid ation accordingtofederal or provincial source
of power. If the definition under Federal Court Act applies broadly to those
who exercise federally derived and provincially derived powers at the same
time, then s. 18 of Federal Court Act is inconsistent with the Canada Accord

Act and, by virtue of s. 4, s. 18 does not apply.
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Mootness. TheAttorney General and the Board submitted that this Court ought
not to entertain the remedies sought by Secunda because any letter of
compliance issued by the steamship inspectors for the “Panuke Sea” in July
2002 would have expired by now and the vessel has been refitted so
substantially that theissuesof last summer will not present themselvessimilarly
inthe future. They cite H.(L). v. Children’s Aid Society of Halifax (1989), 90
N.S.R. (2d) 44 (NSCA) and Borowski v. Canada (1989), 57 D.L.R. (4™ 231
(SCC). Secunda Marine says that the issues have not become moot and that,
If the issues are in fact moot, this Court ought to exercise a discretion to
determine them anyway. Counsdl cite Regina Senior Officer’s Association v.
Police Board of Commissioners (Regina), [1982] 4 W.W.R. 627 (SQB) at p.
631; C.U.P.W. v. Canada (1978), 36 N.R. 583 (CA) at p. 586; L.I.U.N.A. v.
U.B.CJA., Local 18, [1995] O.J. No. 706 (Div. Ct.); Electrical Power
Construction Systems Association v. Ontario Allied Construction Trades
Council (1993), 12 O.R. (3d) 768 (Div. Ct.), and; Carvery v. City of Halifax,

[1993] N.S.J. No. 110 (SC); aswell as Borowski.

Asquoted earlier, the steamship inspectorsrecommended al etter of compliance

and stated “This letter of compliance would expire on the 31% October, 2002,
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to coincide with the end of the summer load line season in the North Atlantic.”
Thiscourt could not order the delivery of an effective document or declare that
Secunda Marineis entitled to an effective document or enjoin the Board from
interfering with the issue of an effective document. In my opinion, that means
that the issues have become academic. The order of the Court can have no

practical effect.

Based upon the authorities he cited, Mr. Charney submitted that this court has
a discretion to go forward where issues raised in a proceeding have become
academic. Neither Mr. Gunvaldsen-Klassen nor Mr. Moreira took issue with
this. The contest is as to whether thisis a proper case in which to exercise a
discretion. In their reply brief, Mr. Charney and Mr. Bryson argue that it is
“manifestly unfair” for the government and the board to raise thisissue after all
affidavitshad beenfiled. They say that the case concernsthe arbitrary exercise
of state authority, which compounds the unfairness of denying the applicants
their day in court. Dismissal “would serve to reward delay and confusion
caused by the process which confronted Secunda’. In my assessment, these
points go to the exercise of discretion rather than the initial question of

mootness. In addition to these points, counsel say “it is entirely possible that
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the circumstances which affected the Company could arise again”. If it were
the case that Secunda Marine would be facing almost exactly the same factual
Issues as arose in July when Secunda next applies for a letter of compliance
respecting the* Panuke Sea”, if it werethe casethat the situation of last summer
is likely to be recurrent, then that much, together with the evident confusion
and hassles of last summer, would much incline this court to go ahead.

Although the issues are no longer live, they would came back to life |ater.

AsMr. Moreiravigorously argued, the situation cannot berecurrent. Therewill
be another application for the “Panuke Sea’ but the facts have changed
radically. As planned last summer, the vessel is now being refitted and the
work should finish shortly. According to Mr. Hughes, this involves major
modifications to the aft bridge and the funnels, which obstruct views from the
bridge. According to him, the work “will negate the need for the installed
camerasystem”. Itisevident that that which caused Mr. Scratch or the Board
to veto a letter of compliance, the obstruction of the view by naked eye from

the wheel, has either been cured or much improved.
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[30] Thereisanadditional reasonfor refusing to exerciseadiscretion and determine
Issues that have cased to belivein this proceeding. In their brief, counsel for
Secunda refer to the possibility of a claim in damages against the Board or
othersarising fromtherefusal of aletter of compliance. During argument, Mr.
Charney re-affirmed that Secunda may well take action. When | asked about
multiplicity of proceeding and the impact that consideration might have on the
asserted discretion, Mr. Charney pointed out that parties would be bound on
identical issues because issue estoppel would apply. As Mr. Moreira pointed
out, that leadsto further difficultiesentailing the potential for seriousprejudice.
Of necessity, judicial review involves a degree of fact-finding without the
safeguards of atrial, including the procedural safeguards and the advantage of
livetestimony. It will serve to demonstrate the extent to which fact-finding is
important to the substantive issues in this case to point out that the affidavits
include a number of controversial opinions expressed by several expert
witnesses. In the circumstances, | would hesitate to decide an issue which is
dead for the purposes of this application and which would be alive at atrial of

the sort contemplated by Secunda.
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[31] Conclusion. | will dismisstheapplication. | thank counsel for their thorough
and interesting presentations, the extent of which is not apparent from this
decision because | have not dealt with the substantiveissues. If counsel cannot
settle costs, they may contact my office to schedule a hearing or, if all agree,

counsel may simply forward written submission.



