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By the Court:

[1] Thisisfor oral decision, thisisRenick v. Steevesand Atlantic RentalsLtd. An
application was brought before me as a chambers judge by the Attorney General
seeking to have constitutional issuesin this matter stayed. The case involvesamotor
vehicle accident which occurred November 19", 2003. The plaintiffsclaim that they
wereinjured in that accident and have brought this action against the defendant driver
Steeves and his employer Atlantic Rentals Ltd. The defendants deny the claim and
furthermore have pleaded the“ minor injury” provision of thelnsurance Act, R.S.N.S.
1989, c. 321, thetort cap legislation. Asaresult the plaintiffs have filed a notice of
constitutional question pursuant to s. 10 of the Constitutional QuestionsAct, R.S.N.S.
1989, c. 89. The plaintiffs indicate that they intend to challenge the constitutional
validity of theprovisionsof the Insurance Act that the defendantsarerelying on. That
notice has brought the Attorney General into this matter, and the Attorney General is

the applicant in relation to the specific application that is before me.

[2] October 16", 2007, the Attorney General applied for an order staying the
constitutional issues in this case and compelling the matter to be case managed.
Justice Murphy issued an order dated December 5", 2007, which order | will make

reference to subsequently.
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[3] The application for a stay was motivated by the Hartling case, October 6,
2005. An action was started Hartling v. Nova Scotia (Attorney General) SH 236705
which likewise challengesthe constitutionality of the motor vehicleinsurancetort cap
law. The Insurance Bureau of Canada was given permission to intervene in the
Hartling matter. Since the commencement of this case there has been, the Attorney
General tells me, 34 additional notices received, raising virtually the same

congtitutional issues as are the subject of this application.

[4] The Attorney Genera wants to address this constitutional issue on Renick by
taking one case to finality as a ‘test case’, and to have the result available when the
court is determining this matter. This court has ordered that the constitutional issue
in eight cases be placed under court management. All eight have raised the
congtitutional issuesprior to thismatter. | amtold by counsel that in six of those cases
they have consented to astay pending the disposition of Hartling. Thedefenceinthis
matter has informed the Attorney General that they do not consent to a stay of the
congtitutional issuesinthiscase. The Attorney General brought the application for
case management and stay of the constitutional issueswhich washeard by Murphy, J.

and which resulted in his decision of December 6", 2007. Justice Murphy directed
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that this matter, the Renick matter, also be case managed and granted a limited stay,
ordering that no party take any steps to set down or move to trial the constitutional
issuesfor 90 daysfollowing the date of that hearing, that hearing again being October
16™, 2007. Justice Murphy’ s order provided that any party could apply to extend the

90 day period or obtain a broader stay.

[5] TheAttorney General now hasfiled thissecond application December 7", 2007,
seeking the broader stay of the constitutional issues raised in Renick, or in the

aternative, an extension of the 90 day delay period ordered by Justice Murphy.

[6] The stay requested by this application has subsequently been expanded by the
Attorney General to include delay until the disposition of not only the Hartling case,
but a so the subsequent John Alex McKinnon and Saquoia McKinnon, aninfant by her
Litigation Guardian, Kathryn Jean McKinnonv. Adam ThomasRoy, S.P. No. 217706
case because McKinnon includes the issue of age discrimination not raised in
Hartling, apparently it wasraised in Hartling, but subsequently it was abandoned but
age discrimination is a part of the application in McKinnon, it is one of the
constitutional issues before this court, so the Attorney General wants this stay

application to relate not only to the Hartling decision, but also to the McKinnon
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decision and in fact, both Hartling and McKinnon, are now being dealt with

simultaneously.

[7] If | canformally state what the Attorney General is seeking, it isthe granting
of a stay of the constitutional issues in this matter, including the issue of ultra vires
regulations, subject to any further order pending resolution of Hartling and the
constitutional issues in the matter of McKinnon both matters scheduled to be heard

together between October 6™ and 24™, 2008.

[8] Alternatively,the Attorney General isseeking anextensionfor afurther period,
such time asthis court considersjust to the determination made by Justice Murphy on
October 16", 2007, an order that no party isto take any step within 90 daysfollowing
the court’s decision on October 16", 2007, to set down or move for tria the

constitutional issues in this case, the Renick case.

[9] Let me make reference to a coupleissues. First, the authority of this court, |
agree with Justice Murphy’ s conclusion that this court has the power to grant a stay,
or similar order, directing how this matter should proceed. In so concluding Justice

Murphy cited the Judicature Act, R.S.N.S. 1989, c. 240 thisis paragraph 14 of this
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decision, he cited the Judicature Act, the Civil Procedure Rules and the inherent
jurisdiction of this court as canvassed in 37 Halsbury's Laws of England, 4™ Ed.
Practice and Procedure at p. 20, para. 12 and by Master |. H. Jacob, in the text The
Inherent Jurisdiction of the Court in Current Legal Problems, 1970, at paras. 23-52.
It was Justice Murphy’s conclusion that, “ The court could grant either acomplete or
partial stay.” Hasthe power to do that, yesit does. Not seriously questioned. |I'd say
something further, the applicant has the onus and it is a significant onus, you are
asking something as dramatic as a stay, an intervention to prevent a party from
moving their caseforward, it isadramatic intervention on the part of the court, so yes,
thereisasignificant onus. L eading caseisGlobal PetroleumCorp. v. C.B.l. Industries
Inc., [1997] N.S.J. No. 60, C.A. In that case, the Court of Appeal indicated that the
power to grant a stay was a significant one and should not be granted lightly. The
Attorney General facesaheavy burden. The Court of Appeal inthat case noted paras.
15 and 16, the words quoted by Cullen, J. in Mon-Qil Limited v. Canada (1989), 27

F.T.R. 50 at p. 51:

“Thelaw is quite clear and best stated by Muldoon, J., in Fruit of the Loom Inc. v.
Chateau Lingerie Mfg. Co. Ltd. (1984), 79 C.P.R. (2d) 274, at page 278:

‘agenuine onus rests on the application seeking to interfere with the
plaintiff’s right to pursue a lawful cause of action. Such applicant
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must persuade the court that continuing the action would be an abuse
of processin which the applicant would somehow be prejudiced and
not merely inconvenienced.” ”

[10] Certainly appliesjust as surely to a defendant asto a plaintiff.

[11] Secondly the emphasisin relation to Global Petroleum was abuse of process.
Nobody is talking about abuse of processin this matter, but the power to stay is not
limited to cases where abuse of process is evident. Justice Moir of this Court in
Canada (Attorney General) v. Marineserve. MG Inc., [2003] N.S.S.C. 26, Justice Moir

states at para. 6:

“1 find it helpful to think of the stay as aremedy and to allow that there are diverse
circumstancesinwhich thediscretion might beexercised. Itisthe expected response
to an abuse of process. However, a stay of proceedings may respond to
circumstances that do not amount to abuse.”

[12] Hegoesonto say at para. 7-

“ The power to stay proceedingsisancient and it isclosely connected to theinherent

jurisdiction of the Court to control its own processes. | do not read the authorities
to which counsel referred to me as having restricted the exercise of the power to
cases of abuse of process. The power isto be approached with great caution. Itsuse
isexceptional. A casefor its use must be clearly established.”

[13] All of which I've said before.
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[14] Justice Mair cited two cases, goes on to say, paragraph 8:

“However what is important for the moment is that he did not rest this stay upon
finding of abuse, indeed the stated facts are against it. ”

[15] ThisisJustice Moair referring to the decision Borat Sveden AB v. NYA Stromer
AB (1988), 41 D.L.R. 295, decision of the Ontario Superior Court, speaking of the

justice in that case when he says:

“However what is important for the moment is that he did not rest this stay upon a
finding of abuse. Indeed, the stated facts are against it. Rather, thisis an example
of a case where a temporary stay was granted to achieve procedural fairness and
efficiency.”
[16] Not abuse of process, procedural fairness and efficiency. | agree with Justice
Moir that thisisalso aproper motivator, aproper reason for astay, al part and parcel
of the court controlling its process, exercising itsinherent jurisdiction to do so. Itis
thisfairness and efficiency that the Attorney General is asking this Court to consider
in an effort to satisfy the onus herein. So nobody’ s talking about abuse of process

here. Talking about fairnessand efficiency and the question iswhether by that criteria

that the Attorney General has satisfied the onus.
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[17] The Court does have the authority, the onusis significant. What the Attorney
General submits in attempting to satisfy that onus is this, that a stay of the
constitutional issuesinthiscase, pending disposition of essentially duplicative and/or
overlapping issues in Hartling and McKinnon, supra, is the most efficient and
practical way to facilitate determination of the outstanding constitutional challenges
to the motor vehicletort cap laws and avoid unnecessary duplication and inefficiency

in the courts and possibly conflicting decisions.

[18] The Attorney General saysthat it isjust and reasonable that the constitutional
Issuesinthis, the Renick case, be stayed pending disposition of thosetest cases. That
this is the just and reasonable thing to do. The Attorney General says there is no
significant prgjudice to the defendants if the stay is granted, but there would be
significant prejudice to the efficient administration of the courtsand its processif the

stay isnot granted. Also some prejudice to the plaintiff perhaps.

[19] Multiple cases challenging the constitutionality are as indicated proceeding
throughthisCourt. Stay of the constitutional issuesin these cases pending disposition

of the two test cases is the procedural framework that the Attorney General is
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attempting to have put in place to facilitate the effective, efficient and timely
disposition in the courts of this duplicative and overlapping issues raised in these
numerous cases. That plan, that procedural framework is designed to avoid
duplication of evidence, evidenceincluding expert evidence, evidence onthepurpose,
history and devel opment of thechallenged laws. Legal argument, court time, multiple
possible conflicting rulings, overlapping issues, those are the aspects of these mini

matters that the Attorney General wants to deal with effectively and efficiently.

[20] The Attorney General says that he does not have objection to the personal
injury actions proceeding in the normal course while the constitutional issues are
temporarily stayed, should this procedure prove practical. That isas| understand it,
what Justice Murphy anticipated through the case managing process, the non
constitutional issues can go forward. It is the constitutional issues only that are
subject of hislimited stay. Againthe Attorney General in trying to address the onus,
saysthat thereisno discernable prejudice to the defendants having the constitutional
Issues raised in this case, in Renick, determined in the context of Hartling and
McKinnon, supra. Points out that those cases are much closer to determination, the
constitutional issues, than isthis case, and are expected to be determinative of most,

possibly all, of the constitutional issues in this matter.
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[21] Well, some stuff going onin Albertaand New Brunswick aswell, it may have
something to do with that. The plaintiffs have indicated that they do not wish to
proceed with determination of the constitutional issues at thistime. They agree with
the Attorney General’s application. The plaintiffs are happy to await the
determination, dispositioninHartling and McKinnon, supra, beforedeciding whether
to pursuethe constitutional issuesthat they haveraisedin Renick. They want to know
what the court is saying in Hartling and McKinnon so that they can assess the

situation.

[22] The plaintiffs suggest that the outcome in those test cases will determine how

they proceed to trial. Going to have an effect on them. How they proceed to trial.

[23] The defendants, as indicated, oppose this application. The respondents/
defendants submit that thereisabetter approach, that isto alow the defendantstofile
anoticeof trial, to set the matter down for trial, now. Why can’'t they do it now, they
say, on all of theissuesincluding constitutional, setting it down for trial now with the
proviso that thetrial datesthat would be obtained will befollowing thelast day of the

Hartling and McKinnon hearing matters of which matters begin October 24", 2008.
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So that the trial dates they get will be after those decisions, after those matters are
heard at any rate, say the defendants. In the meantime it allows us to continue the
process of getting thismatter ready for trial inall respects. Thiswould, the defendants
suggest, strike an appropriate balance between the Attorney Generd’s interest in
having the Hartling decision on the constitutional issuesmade beforethistrial andthe
defendants' interest in getting the matter tried in an expeditious and reasonable

manner.

[24] Theaccident happened in 2003. They want to get thismatter tried. Let’sget to
trial, why can’'t we get our dates, why can’t we, pending the decision of Hartling and
McKinnon go through the processes that will allow us to get to trial as soon as

possible.

[25] The Attorney General in response opposes that approach. Responds that the
defendants' position doesnot answer all of thefundamental arguments supporting the
Attorney Genera’s application in this stay application. Efficient operation of the
court in the face of duplicative proceedings involving extensive and | repeat
duplication of evidence, legal argument etc. etc., possible conflicting decisions of the

court. Already, same overlapping issues are proceeding to determination, the
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defendants position also effectively undermines the test case framework of the
Attorney General in attempting to put in place 45 constitutional cases, now 45. The
Attorney General does not want to get involved in preparing and proceeding on the
constitutional issuesin thismatter. Doesnot want to get involved inthat at this stage,
they want those decisions and other test cases before they do anything on a
congtitutional and of course that is their only interest in these matters, from a

constitutional perspectivein Renick or any of these other cases.

[26] The defendants’ proposal with respect, says the Attorney General, is not, as
they suggest an appropriate balance of interest, between the Attorney General’ swish
to participate in this litigation pursuant to the provisions of the Constitutional
Questions Act, and the parties to the litigation. Not an appropriate balance between
the Attorney General and the parties. All it would appear to accomplishisdelay in
the hearing of the constitutional issues in the Renick case. In fact, the defendants
themselves admit they probably could not even get a date before the hearing date
already scheduled for the test cases, so in that respect, it does not appear that the
defendants' position doesanything other than request that the court deny the Attorney
General’s application for stay. None of the duplication of the test cases would be

avoided, nor would the possibility of conflicting decision of the court. It isnot an
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appropriate balance, it’s an attempt to distinguish this case from the other cases and
upset the Attorney General’s apple cart in relation to how they wish to proceed in

relation to constitutional issues.

[27] | find that | agree with the Attorney General’s assessment. Two factors are
principleto my finding. Firstly, | agree with the Attorney General’ splan to deal with
the constitutional issuesin thiscase, Renick, and many other casesthat areraising the
same constitutional issues before this Court. | generally agree with the plan. | think
it isthe only reasonable way to go, as did Justice Murphy before me. Quoting from

paragraph 13 of his decision:

“1 agree with the principle advanced by the Attorney General and the plaintiff that
atest case would go forward in the context of the constitutional issues which are
developing in this case, the Hartling case, and others which have been made subject
to case management. | am satisfied, based on what is before me, given the number
of claims and the complexity of the constitutional issue which will arise and be
repeated in each case, that it is appropriate to advance the test case. Based on what
is known to me at thistime, it would not be in the interest of the administration of
justice to move each case forward separately. They involve different parties and
different facts, but all arise from a common fact situation to the extent at least that
they involve motor vehicle accidents. At issue in each case will be the
constitutionality of asingle piece of legidation.”

[28] | adopt Justice Murphy’ sassessment. | concludethat the Attorney General has

in totality satisfied the onus to stay to the extent that what they propose addresses
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procedural fairness and efficiency. | agree that the stay process fosters procedural,

fairness and efficiency which is one of the reasons that stays can be accomplished.

[29] Secondly, | accept that Justice Murphy intended that all activity on the
congtitutional issues, any action to move toward trial on the constitutional issues,
cease during the period of his directed stay and conclude on the totality of the
information before me that his directive should be continued. The best processto do
that is in the form of a continued limited stay that would allow for the case
management process to move forward, subject always to the decisions of the case
management judge who will be in a better position to assess the situation, from time

to time, and determine the proper course as the matter proceeds.

[30] | thereforedirect that the order made by Murphy, J. on October 16", 2007, that
no party isto take any stepsto set down or move for trial of the constitutional issues
in this case, be continued until the date of the decisions in the test cases Hartling v.
Nova Scotia and McKinnon v. Roy Limited stay will continue until the date of the
decisions in the test cases. This order does not limit or affect any aspect of this
proceeding which does not involve constitutional issues. | repeat, | direct that the

order made by Murphy, J. On October 16™, 2007, that no party isto take any stepsto
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set down or move for trial of the constitutional issuesin this case, be continued until
the date of the decisions in the test cases Hartling v. Nova Scotia and McKinnon v.
Roy. Thisorder doesnot limit or affect any aspect of this proceeding which does not

involve constitutional issue. Thank you counsel.

Chief Justice Joseph P. Kennedy



