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By the Court: (Orally)

[1] This is an application by Mr. Lienaux seeking that I recuse myself from

determining the form of order and the issue of costs, specific to these matters.

[2] He sets out three grounds for the application, three suggestions on his part,

three arguments on his part that either separately, or in combination, he says,

would cause a reasonable, objective individual to believe that this Court is bias

against Mr. Lienaux.  Perception being everything.

[3] Firstly, he makes reference to the fact that the decision was rendered, I think,

ten or eleven days beyond the six month guideline, set out by both the Act and the

Canadian Judicial Council, as the guideline for the period of time within which

judges of this Court should be rendering decisions.

[4] Let me say that I have not found, that having gone beyond that period, that I

have lost jurisdiction of the matter.  Ultimately, I would expect that that will be a

decision for the Court of Appeal to determine.
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[5] Secondly, before I go further in relation to that question, let me say that this

is my first opportunity, in the presence of all parties in this matter, to apologize for

that delay.  That was too long a period of time to determine this matter.  It

shouldn’t have happened.  We have all kinds of explanations, no excuses,

explanations, I can say, let the record reflect, that when Mr. Lienaux pointed out

that the matter was beyond the six months, as he had every right to do, and

complained about that, as he had every right to do, and perhaps should have, I took

myself out of circulation, off the bench, and sat down and got the decision out, as I

thought in the circumstances was not only proper, but essential for me to do.  That

is why the decision came out some nine days after, nine or ten days, I don’t want

to, nine, ten, perhaps eleven days, after the six month period.  At any rate, that is

how it happened.  Shouldn’t have happened that way, notwithstanding the volume

and the complication in this matter and the other issues and matters and cases that I

have to deal with.  There is no legitimate excuse for this matter going beyond six

months and I apologize to all parties.  

[6] I’ll say this, that it would seem to me, that perhaps an objective observer

would say that the delay compromised or was as much a negative to the plaintiffs

in the matter as it was to Mr. Lienaux.  I don’t know that it could be seen to be
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specifically prejudicial to his side of the matter, when one considers the nature of

these trials.  At any rate, shouldn’t have happened.  The Court of Appeal will

eventually have an opportunity to say something about that, but I do think it is

appropriate for me to apologize to both sides.  

[7] The delay in this matter is not a good reason for me to recuse myself.  I do

not find that a reasonably informed, objective individual, noting that delay in the

rendering of the decision, would conclude that I was bias against Mr. Lienaux, Ms.

Lienaux-Turner, either because of the delay in the rendering itself, or in the context

of the entire procedure.  I do not consider it demonstrative of any bias, either real

or perceived.

[8] As to the other two matters raised, the question of why I would have struck

the pleading of Mr. Lienaux and not the pleading of Mr. Block, quite frankly, for

what it is worth I never put my mind to it, but whether it was a mistake or

otherwise, something that is properly a matter to be raised on appeal.  I made a

decision, if either of the parties are unhappy with that decision, or more accurately

consider that decision to be wrong in any respect, then that is what the appeal

process is for.  
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[9] And likewise, I say exactly the same in relation to the third question, third

argument made by Mr. Lienaux, if I was in the determination of this matter wrong,

then without being the least flippant, I say that is what the Appeal Courts are for,

and that I am already aware of the fact that the Appeal Court will have an

opportunity, and should have an opportunity, to review my determination from

these matters.

[10] From the totality of the arguments made, I conclude that and I will state, for

what it’s worth, that I am not bias in the matter, but that is not the question.  The

question is whether there could be a perception of bias formed by, properly

informed reasonable individual, an objective perception of bias in relation to the

matters based on the arguments put forward.  I find from the totality of the

information, there could not, and I on that basis, do not intend to recuse myself

with respect to the question of form of order in this matter and the question of

costs.

[11] The motion to recuse is on the record.

Chief Justice Kennedy


