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By the Court:

[1]  Thisisanactionfor negligence and breach of contract brought by the Plaintiff,
Charles Benjamin Meister, against the Defendant, Michael Vaughan Coyle. Mr.
Meister, who is presently 76 years of age, is retired. On March 1%, 1994, he was
working as a bus driver for acompany known as Bluenose Transit Inc. when hewas
involved in a serious motor vehicle accident in which two people were killed. Asa
result of that accident, Mr. Meister was charged with two counts of dangerousdriving

causing death pursuant to s. 249(4) of the Criminal Code of Canada.

[2] Following the laying of criminal charges, Mr. Meister’s employer suspended
him from work without pay. They offered, however, at their expense, the use of their
legal counsel to defend him in relation to the criminal charges. In correspondence
forwarded to Mr. Meister by Bluenose Transit Inc. dated May 16", 1994 they
explained that the Plaintiff may wish to decline their offer and retain his own lawyer
or consult his own solicitor “aong the way” for second opinions - but if he decided

to obtain his own counsel it would be at his expense.

[3] Mr. Meister decided to take Bluenose Transit Inc. up on their offer of legal
counsel and he contacted their lawyer, R. Peter Muttart, Q.C. Mr. Muttart attended
withMr. Meister at hiselection and plea(an el ection wasmadefor trial by ajudgeand
jury) and thentransferred carriage of thefileto the Defendant, Michael V. Coyle. Mr.

Coyleisabarrister and solicitor who was admitted to the Nova Scotia Bar in 1988.
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[4] A preliminary inquiry was held before Judge Anne E. Crawford on September

20", 1994. Mr. Coyle was counsdl for the Plaintiff at the preliminary inquiry. By
decision dated November 24™, 1994, Mr. Meister was committed to stand trial.

[5] The trial took place before a judge and jury in Bridgewater, Nova Scotia,
September 5" - 8", 1995. During the course of thetrial the Crown called Cst. Joseph
Thiviergeasan expert witness. Cst. ThiviergeisaTraffic Analyst withthe R.C.M.P.
He was called to the scene on the day of the collison. The accident itself had
occurred at approximately 6:10 am. (before the sun rose). Cst. Thivierge arrived at
the accidence scene at approximately 8:25a.m. (after thesun hadrisen). Uponarrival
the Constabl e videotaped the scene with acamcorder and took various measurements

and photographs.

[6] The accident itself involved a number of vehicles. The focus of the criminal
trial and of Cst. Thivierge's investigation was the contact between the bus that the
Plaintiff wasdriving and a1985 Chrysler New Y orker (hereinafter referred to asthe
"Chrydler") that the bus hit. The two people who died in the accident were seated in
the Chrydler.

[7] Cst. Thivierge wanted to determine how the accident had happened. In
particular, he wanted to determine when various vehicles would have been visible to
the Plaintiff (in the bus) and whether there was enough time for the Plaintiff to stop
thebusprior tothecollision. Inorder to determinethis, Cst. Thiviergereturned to the
areaof the accident six weeksafter the collision and attempted to "reconstruct" or "re-

enact" the accident scene. In particular, he placed some vehiclesin the general area
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where some of the vehicles involved in the accident had been located. Further, he
arranged for an experienced busdriver to drive aschool bus (similar to that which had
been operated by the Plaintiff) in the same direction as the Plaintiff had been
travelling just prior to the collision. He had the driver travel at a speed of 90
kilometresper hour and had avideo cameranext to thedriver's head taping what could
be seen. Still photographs were taken which purported to portray the distance from
which thedriver of the school bus could see the vehicleswhich had been placed inthe
areaof the accident. The Constable then calculated how much time the driver would
have had from the point of visibility to stopping without causing a collision. He
determined that in his"reconstruction” the bus driver could see the Chrysler from a
distance of 300 metres. He calculated that at aspeed of 90 kilometresper hour the bus
could travel for 8.6 seconds and till have time to stop without colliding with the
Chrydler. Hefurther calculated that if the buswastravelling at only 59 kilometres per
hour, it could travel for 15.7 seconds and still have time to stop without coming into
contact with the Chrysler. The inference that the Crown wanted to be drawn from
these calculations was that the Plaintiff had plenty of time to see the Chryser and

respond to its presence if he had been paying proper attention.

[8] There were a number of problems with Cst. Thivierge's "re-enactment” and
calculations. First, al of the Constable's cal cul ations assumed that the Chrysler was
stopped prior to the collision. There was no factual foundation for this assumption.
Noonewasableto testify at trial where the Chrysler had comefrom or whether it was

stopped or moving at the time of the collision.



Page: 5
[9] Further, the re-enactment was done in bright sunshine at approximately 3
o'clock in the afternoon whereas the accident occurred at approximately 6:10 in the
morning before the sun rose. In addition, the re-enactment did not portray all of the
vehicles and individuals that were involved in the collision. Despite these problems
the Defendant did not object to the admission of the videotape re-enactment, the still
photographsof there-enactment or to the opinionsgiven by Cst. Thiviergeconcerning
the amount of time that someone would have had to see the Chrysler and stop their
vehicle. Rather than object to these matters, the Defendant elected to establish
through cross-examination the obvious flawsin Cst. Thivierge's evidence and in the

Crown's case.

[10] Attheconclusion of thetrial, the Plaintiff wasfound guilty by thejury of both

counts of dangerous driving under s. 249(4) of the Criminal Code.

[11] Shortly after his conviction, Mr. Meister retained new counsel, Duncan R.
Beveridge (as he then was) to represent him in relation to his criminal charges. Mr.
Beveridge represented the Plaintiff at the time of sentencing. On January 31%, 1996,
sentence was suspended, Mr. Meister was placed on probation for three years, was
ordered to perform 300 hours of community servicework and, aswell, was prohibited

from operating a motor vehicle for two years.

[12] Duncan R. Beveridge filed a Notice of Appeal and Factum on behalf of the
Plaintiff but before the appeal was heard, Mr. Meister changed counsel again. Robert
Murrant represented the Plaintiff at the appeal which was heard on January 28", 1997.
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[13] By Order issued the 27" day of February, 1997 the Plaintiff's appeal was

allowed, his conviction was quashed and a new trial was ordered. Centra to the
appeal was the decision by the Court that the trial judge had erred in admitting into
evidence the video re-enactment of the accident that had been prepared by Cst.
Thiviergeand, inallowinginto evidence, the opinion of the said individual whenthere
was an insufficient factual basis established for hisopinion. Further, the Court found
that the still photographs taken during the shooting of the video re-enactment should
not have been admitted into evidence. Included in the Court of Appeal’s decision
(reported at 1997 NSCA 48) isthe following at p. 12:

The Crown'stheory was simply not responsive to the facts devel oped by the
Crown. Thetheory, and the demonstrative evidence supporting it, were misleading.
It must have distracted the jury from the real issuesin the case.

The evidence should not have been introduced by the Crown, nor should
counsel have referred to the theory in summation.

Defence counsel should have raised atimely objection.

With respect, the trial judge erred when he failed to strike the offending
evidence, and further erred when he failed to direct the jury to ignore the evidence
completely.

[14] The Court went on to comment on the use of the videotape. It stated at p. 14:

This case illustrates some of the dangers that may arise when video taped re-
enactments are introduced before ajury. Although only two minutesin length, the
video distorted the actual events, as disclosed by the evidence, so dramatically that
it should not have been accepted in evidence. | come to this conclusion quite apart
from the Crown's failure to establish the Chrysler was stationary on the highway.
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Visual images, for many people, aremoreeasily retained and recalled, than viva voce
evidence. Itis, therefore, critical that avideo re-enactment accurately represent the
facts, and fairly portray the scene, without any intention to mislead ..........

[15] ThePlaintiff’snew criminal trial commenced on May 27", 1997. At that time,
the Crown requested that the Indictment be withdrawn and all charges against the
Plaintiff were dismissed. That concluded the criminal proceeding.

[16] On February 21%, 2002, Mr. Meister commenced an action against the
Defendant alleging, inter alia, that the Defendant failed to meet the standard of care
expected of a reasonably competent barrister and solicitor. The Plaintiff’s specific

complaints against the Defendant are set out in his Statement of Claim as follows:

13.  ThePMaintiff statesthat the decision of the Court of Appeal specifiesthat the
Defendant shoul d have objected to theadmission into evidence of theopinion
of the RCMP traffic analyst and the videotape re-enactment.

14. The Plaintiff statesthat the Defendant convinced him not to takethe stand in
his own Defence and that there was a clear conflict of interest between the
Paintiff and his employers.

15. The Plaintiff states that the Defendant failed to:

a Disclose the conflict of interest to the Plaintiff; and
b. Obtainthe Plaintiff’ sinformed consent or remove himself as counsel
for the Plaintiff.

16.  The Plaintiff states that Brian Haase was an eyewitness to the accident of
March 1, 1994 and that he was prepared to testify on behalf of the Plaintiff.
The Defendant did not call Brian Haase to testify.
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17.  The Plaintiff states that he was convicted by the jury because of the
Defendant’ snegligent adviceand actionsand the Defendant’ sbreachesof the
implied contract which include:

a Failing to object to the admission into evidence of the opinion of an
RCMP traffic analyst and a videotape reenactment, both of which
were totally without factual foundation;

b. Convincing the Plaintiff not to take the stand in hisown Defence; and
C. Failing to call relevant eyewitnesses.

[17] Atthetimeof trial, counsel for the Plaintiff raised additional concerns such as
the fact that the Defendant did not recommend to the Plaintiff that he re-elect to a
judgeaonetrial. Insummation, counsel for the Plaintiff confirmed that while he has
raised a number of issues concerning the Defendant’s handling of the Plaintiff’s
criminal case both in the Statement of Claim and at trial, the alleged negligence and
breach of contract claim isbased on the Defendant’ sfailureto object to theadmission
into evidence of theopinion of theRCM P Traffic Analyst, the videotape re-enactment
and therelated still photographsall of which were found by the Court of Appeal to be
inadmissible. Inlight of counsel'scomments, | will deal only withthoseissuesinthis

decision.

[18] Insupport of its case, the Plaintiff filed an expert’ s report prepared by Warren
K. Zimmer. Mr. Zimmer, who has practised primarily in thefield of criminal law for
31 years, was qualified to give expert opinion evidence on the conduct of a criminal

proceeding by alawyer in Nova Scotia.
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[19] Mr.Zimmer noted that the Defendant knew prior to thetrial that the Crownwas
going to attempt to prove that Mr. Meister had a sufficient period of timeto stop his
vehicle but that, asaresult of aperiod of inattention, Mr. Meister failed to react to the
situation on the highway on the day of the accident. The Defendant also knew that the
Crownwasgoing to attempt to provethistheory by way of thevideo re-enactment and
theopinion of Cst. Thivierge. Mr. Zimmer testified that, in hisopinion, the Defendant
should have objected to theadmissioninto evidence of thevideotapere-enactment and
the related photographs as well as the R.C.M.P. analyst's opinion and that the
Defendant’ s failure to object to these matters constituted a breach of the appropriate

standard of care.

[20] Mr. Zimmer pointed out that the video re-enactment and related photographs
did not accurately represent the facts at the time of the collision and were not afair
portrayal of the accident scene. Henoted, inter alia, that it wasdark at thetime of the
collision but the video re-enactment was done in bright day light. He also noted that
the number of vehiclesin the video re-enactment did not properly reflect the number
of vehicles on the highway at the time of the collision. As stated by the Court of
Appeal in their decision relating to this case “ The re-enactment reduces a complex
scenario of vehicles(somestationary, somemoving, twoin collision providing smoke
andfire) together with pedestrians (somewalking, somerunning) on both thenorthern
and southern traffic lanes and adjacent shoulders, to one of deceptive simplicity
involving one truck on the northern shoulder, and one car on the southern shoulder”
(p. 14). In Mr. Zimmer’'s view, there would be no reason from a defence point of
view to have that video re-enactment before thejury during the course of thetrial and

the Defendant shoul d have objected to thevideo re-enactment and rel ated photographs
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as being inadmissible. He said that to allow in these exhibits only created issues that

would then have to be responded to by the Defence.

[21] Mr. Zimmer aso noted that the R.C.M.P. analyst’s opinion was based on a
factual foundation that could not be proved (what was referred to at the time of trial
as“thestationary Chrysler theory™). Inhisview, the Constable’ s opinion washighly
prejudicial and it and the video re-enactment should have been objected to by way of
apre-trial motion and during thetrial. InMr. Zimmer’sexpert’ sreport filed with the
Court, he states at p. 9:

It is my opinion that areasonably competent counsel acting for Mr. Meister should
have made these timely objections as noted by the Nova Scotia Court of Appeal. In
failing to object to the admissibility of Cst. Thivierge's opinion evidence, the
introduction of the re-enactment video and the Crown’s reference to a theory not
supported by the evidence and, lastly, not taking objection to any of the judge's
charge to the jury in relation to weight, Mr. Coyl€'s representation of Mr. Meister
fell below the standard of a reasonably competent criminal counsel.

[22] Mr. Zimmer testified that in his opinion, if the video re-enactment, the related
photos and the Constable’ s opinion were “eliminated” the Crown would have had

“virtually no case”.

[23] A contrary expert's opinion was presented on behalf of the Defendant by
DonadC. Murray, Q.C. Mr. Murray graduated from law school in 1984 and hasdone
primarily criminal defencework throughout hiscareer. Mr. Murray cautioned against
looking at the various issues such as the videotape re-enactment in isolation and
encouraged a“ contextual assessment” of thecase. Heindicated that discreet elements
of acase can seem unusual or “strange’ if considered in isolation but if you consider

such an issue in the context of the entire case it can be very logically explained. (He
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also testified that there was nothing in this case that he thought might be considered

unusual —even if considered out of context.)

[24] Mr. Murray noted that some of Cst. Thivierge's evidence was helpful to the
Plaintiff. For example, the Constable had calculated a range of potential speeds for
the Plaintiff’s vehicle at between 59 and 71 kilometres per hour (well below the
posted speed limit of 100 kilometres per hour). In addition, Cst. Thivierge gave
evidence of a skid mark left by the bus which suggested a braking effort by the
Plaintiff and would alow the Defence to talk about braking without requiring the
Plaintiff to take the stand. Mr. Murray testified that in his view, there was alot to be
gained by having Cst. Thivierge’' sopinion in evidence and that any problemsthat the
opinion presented could be and were properly dealt by the Defendant in cross-

examination. At p. 13 of Mr. Murray’ sexpert’ sreport filed with the Court, he states:

It is my view that a rational and justifiable choice was made to challenge the
unhelpful conclusionsin Cst. Thivierge' s report through cross-examination, rather
than through an effort to have the whole report excluded from evidence. | am
particularly of thisview given that certain portions of Cst. Thivierge' sreport would
have been admissiblein any event - hisviewsasto thetail lights, hisviewsasto the
point of impact, and the length of skid, and direction of force. Cst. Thivierge's
evidence as to the distance traveled at particular speeds would also have been
admissible and relevant in any event.

[25] In relation to the videotape “re-enactment” Mr. Murray stated at p. 13 of his
report:

With respect to the videotape “ reconstruction”, it ismy view that the context of the
manner in which the video was used at thetrial isthat it was recognized by the trial
participants as not a true “reconstruction” of the accident - even though that word
wasimproperly used to describe the video. Thevideo wasadaylight motion picture
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of the scene and the approachesto the scene. Thiswasamotion picture of the scene
done at a speed different than that being alleged by the Crown or the Defence. That
difference was made clear to the Jury. The location of the burning truck appeared
on the video, as did the location of the Chrydler at impact, though depicted by a
vehicle that would have been different in size. The video was taken at an entirely
different time of day, and perhaps in different weather conditions, than those that
pertained at the time of the accident. All of these differences were brought to the
attention of the Jury either by the Crown or by the Defence.

There was value for both Crown and Defence for the Jury to see the scene from the
point of view of a vehicle approaching the accident scene - just as it was useful for
the Jury to see photographs of the scene later on the day of the accident asto where
the vehiclesended up. Certainly if the differences between the time of the accident
and the time of the taking of the video were not brought home to the Jury, the
videotape had the potential to be misleading. But those differences were put before
the jury, together with the inference that Thivierge's methodology in creating the
video had been unfair [for example, Trial, Evidence of Thivierge, Vol.lll, Book 1,
pp. 887 - 893].

While objection could have been taken to the video by counsel for Mr. Meister, it is
my view that it would have been areasonable choice not to do so. The weaknesses
of the video could be, and were, pointed out to the Jury. Thevideo did givethe Jury
an opportunity to see what the scene would have looked like from ageographical or
topographical perspective, with things appearing and then disappearing as the bus
approached over the various undulations and curves in the road - just as “taking a
view” would have provided to the Jury (at considerably more expense in terms of
time and other resources under s. 652 of the Criminal Code).

[26] Mr. Murray also testified that, in his opinion, it would have been areasonable
exercise of judgment by the Defendant not to object to the admission of the still
photographs taken at the time the video was shot. Mr. Murray testified that these
photographsdid not prove anything soit wasnot necessary for the Defendant to object

to their admission.

[27] During histestimony Mr. Murray also suggested that, in his view, even if the
Defendant had objected to the admission of Constable Thivierge’ sopinion he expects
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that an argument could have been made by the Crown which would have satisfied the

judge that it was admissible.

[28] The Defendant gave evidence at thetime of trial. He has been amember of the
Nova Scotia Bar since 1988 after graduating from law school in 1987. He testified

that he had done “quite well” in law school, earning some scholarships and prizes.

[29] Following his call to the Bar the Defendant moved to Kentville (a rural
community in NovaScotia) and joined the firm which isnow known as M uttart Tufts
Dewolfe and Coyle. He was a partner with that firm at the time that he represented
the Plaintiff in his criminal trial. He testified that his practice consisted solely of

criminal and civil litigation and that 60% to 70% of hiswork involved criminal cases.

[30] The Defendant believesthat he received acopy of the videotape in question at
sometime prior to the preliminary inquiry. Hetestified that hisinitial reaction when
viewing the videotapewasthat it was* outrageous’. It wasnot aproper re-enactment
and it clearly did not depict “in any way, shape or form” the scene as it would have
appeared to the Plaintiff on the day and time in question. However, the Defendant
viewed the tape as a “wonderful illustration” of the Crown’s stationary Chrysler

theory.

[31] The Defendant testified that he knew that Cst. Thivierge had done his
calculations based on the assumption that the Chrysler was stopped. After the
preliminary inquiry the Defendant al so knew that none of the Crown witnesses could
say that the Chrysler was stopped. The Defendant testified that he wanted the Crown
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to commit to this stationary Chrysler theory as he knew it wasfatally flawed and that

therewasno factual foundation for that theory. He said that he did not want the Crown

to move on to another more viable theory.

[32] Asindicated, the Defendant saw thevideo re-enactment asanillustration of the
Crown’ sflawed theory. The Defendant testified that aslong as no one suggested that
the video reflected what the Plaintiff saw at the time of the accident — and he was of
the view that no one was suggesting this — he had no difficulty with the video being
admitted into evidence. In fact, during the course of the proceeding, the Defendant
had writtento the Crown prosecutor indicating that in the event that the Crown el ected
not to introduce the videotape into evidence the Defendant may elect to do so. The
Defendant also testified that the first indication that he had that someone was
suggesting that the video reflected what the Plaintiff saw was when he read the Court
of Appeal decision.

[33] The Defendant retained his own accident reconstructionist to assist him in
challenging the Crown’s theory and to put forth an aternate theory as to what had
happened at thetime of thecollision. Thisdefenceexpert (whowasmore experienced
than Cst. Thivierge) wasof the opinion that the Chrysler may have been moving ahead
of the school bus and that upon being hit by the school bus or just prior to being hit
by the school bus the Chrysler collided with another vehicle that was stopped on the
travelled portion of the highway (theinference being that it may have been this other
vehiclethat causedtheaccident.) Inaddition, hetestified that the Plaintiff would have
had amuch shorter reaction/responsetimethan that suggested by Cst. Thivierge. The
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Defendant was of the view that his expert had a much greater factual foundation for

his theory of the accident than the Crown'’s stationary Chrysler theory.

[34] The Defendant testified that he did not challenge the admissibility of Cst.
Thivierge's opinion on the stopping distance as this opinion was based on the
stationary Chrysler theory and the Defendant knew that he could show that there was
no factual foundation for thistheory. Accordingly, he was not concerned about Cst.
Thivierge's evidence in this regard. The Defendant also noted that some of Cst.

Thivierge' s evidence was helpful for the Plaintiff and he wanted it in.

[35] On cross examination the Defendant testified that he was of the view that
Constable Thivierge' s evidence, the video and the photographs in question were all
admissible as long as they were not being introduced to suggest that thisis what the
Plaintiff saw at the time of the collision. In hisview, they were not being introduced
at the criminal trial for this purpose and accordingly, he did not object to their

admission.

[36] Inrelationtothejudge’ schargetothejury - the Defendant testified that hewas
extremely pleased with the charge to the jury (during his charge the judge had
indicated that, in his view, the Defence had given a very rational explanation as to
how the accident had occurred). The Defendant said that he did give “quick”
consideration to asking the judge to change his charge but he felt that overall the
charge was so favourabl e towards the Defence that he decided to leaveit done. The
Defendant testified that the Crown prosecutor was “furious’ with the charge that the
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judge gave to the jury and asked the justice in question to re-charge the jury. This
request was denied.

[37] During thetrial it was noted by the Defence that the issue of the Defendant’s
competency in representing the Plaintiff was not raised at the time of the criminal
appeal. If it had been, the Defendant would have been given an opportunity to
respond to the issues raised in the appeal and explain why he made the decisions that
hedid concerning the evidencein question. Theway the matter proceeded the Appeal
Court did not have the benefit of thisinformation when arriving at their decision and
in commenting asthey did on the Defendant’ sfailureto object to theadmission of this

evidence.

ANALYSISAND CONCLUSIONS

[38] InDemarcov.Ungaroet al (1979), 21 O.R. (2d) 673 (Ont. H. Ct. J.) the court
dealt with the fundamental issue of whether, in Ontario (asin England), abarrister is
immune from action brought by hisclient for negligencein the conduct of theclient’s
case. Krever J. stated at pp. 692-693:

| have cometo the conclusion that the publicinterest (another phraseused in
the speeches in Rondel v. Worsley) in Ontario does not require that our Courts
recognize an immunity of alawyer from action for negligence at the suit of his or
her former client by reason of the conduct of acivil casein Court. In has not been,
is not now, and should not be, public policy in Ontario to confer exclusively on
lawyers engaged in Court work an immunity possessed by no other professional
person. Public policy and the public interest do not exist in avacuum. They must
be examined against the background of a host of sociological facts of the society
concerned. Nor arethey lawyers' values as opposed to the values shared by the rest
of the community. In the light of recent developments in the law of professional
negligence and therising incidence of “malpractice”’ actionsagainst physicians (and
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especially surgeons who may be thought to be to physicians what barristers are to
solicitors), |1 do not believe that enlightened, non-legally trained members of the
community would agree with me if | were to hold that the public interest requires
that litigation lawyers be immune from actions for negligence. | emphasize again
that | am not concerned with the question whether the conduct complained about
amountsto negligence. Indeed, | find it difficult to believe that a decision made by
alawyer in the conduct of acase will be held to be negligence as opposed to amere
error of judgment. But there may be cases in which the error is so egregious that a
Court will concludethat it isnegligence. Theonly issuel am addressing iswhether
the client is entitled to ask a Court to rule upon the matter.

[39] SincethedecisioninDemarcov. Ungaroet al, supra, anumber of courtshave
dealt with theissue of when adecision made by alawyer will be held to be negligence
as compared to a mere error in judgment. Some cases have indicated that when it
comes to the professional negligence of alawyer thereisafairly high bar that must
be reached in order to establish a breach of the standard of care. For example, in
Grand AnseContractingLtd.vMacKinnon (1993), 121 N.S.R. (2d) 423 (N.S.S.C.)
Richard J. stated at 1 15 “It is clear from the authorities that the lawyer’s conduct in
such circumstances must extend appreci ably beyond therealm of an error of judgment
and that the [sic] liability ought be imposed only in clear and exceptional cases...”
Similar typelanguage was used in Anastasakosv Allen (1996), 16 O.T.C. 413 (Ont.
Ct. J. Gen. Div.). Inthat casethe court stated at 1 7:

. The law with respect to solicitor’s negligence in the conduct of atria is well
settled. While the courts will not go so far as to grant absolute immunity to a
barrister for the conduct of litigation, negligence will not be found on decisions
based on the exercise of judgment, of which there are many during the course of a
trial. Theremust be*egregiouserror”. | agreewith Mr. Justice Krever that it would
bevery rareto hold that a decision made by counsel during atrial was negligence as
opposed to an error in judgment: Demarco v. Ungaro (1979), 21 O.R. (2d) 673
(H.C)..........
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[40] Thislanguage, which suggeststhat |awyers enjoy amoreforgiving standard of
carethanthat whichisexpected of other professionals, hasbeen criticized inthemore
recent Court of Appeal decisionsin Henderson v. Hagblom, [2003] 7 W.W.R. 590
(Sask. C.A.) (leaveto appeal tothe SCC dismissed: [2004] 1 S.C.R. ix) and Folland
v.Reardon (2005), 74 O.R. (3d) 688 (Ont. C.A.). InHender son v. Hagblom, supra,
Jackson JA. stated at  71:

... to determine whether alawyer, in preparing for trial, has been negligent, the court
does not ask whether the lawyer has committed an egregious error. The lawyer is
required to bring reasonable care, skill and knowledge to the performance of the
professional service which he or she has undertaken to perform.

[41] InFolland v. Reardon, supra, Doherty J.A. stated at § 41

| see no justification for departing from the reasonabl eness standard. That standard
has proven to be sufficiently flexible and fact-sensitive to be effectively applied to
amyriad of situations in which allegations of negligence arise out of the delicate
exercise of judgment by professionals. Without diminishing the difficulty of many
judgments that counsel must make in the course of litigation, the judgment calls
made by lawyers are no more difficult than those made by other professionals. The
decisionsof other professionalsareroutinely subjected to areasonabl eness standard
in negligence lawsuits. | see no reason why lawyers should not be subjected to the
same standard: Major v. Buchanan (1975), 9 O.R. (2d) 491, 61 D.L.R. (3d) 46
(H.CJ), a p. 510 O.R.

[42] Doherty JA. went on to state at 43 - | 45:

Anindividual being defended in acriminal caseisentitled to expect that his lawyer
will perform as areasonably competent defence counsel. Courts should avoid using
phrases like “egregious error” and “clearest of cases” when describing the
circumstances in which negligence alegationswill succeed against lawyers. These
phrases invite the application of an inappropriately low standard of care to the
conduct of lawyers. Atthevery least, these phrases create the appearancethat where
an allegation of negligence is made against alawyer, judges (former lawyers) will
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subject these claims to less vigorous scrutiny than claims made against others: see
Kitchenv. Royal Air ForcesAssociation, [1958] 2 All E.R. 241,[1958] 1W.L.R. 563
(C.A), at 245 All E.R. A lawyer defending an accused who fails to perform as a
reasonably competent defence counsel would be expected to perform is negligent.

In accepting the reasonably competent lawyer standard, | do not detract from the
often repeated caution against characterizing errors in judgment as negligence.
Lawyers make many decisions in the course of alawsuit. Those decisions require
theexercise of judgment. Inevitably, some of those decisions, when viewed with the
benefit of hindsight, will be seen as unwise. The reasonable lawyer standard does
not call for an assessment of the sagacity of the decision made by the lawyer. The
standard demands that the lawyer bring to the exercise of his or her judgment the
effort, knowledge and insight of the reasonably competent lawyer. If thelawyer has
met that standard, his or her duty to the client is discharged, even if the decision
proves to be disastrous.

Plaintiffs who sue their lawyers should not be required to show their claims of
negligence are any stronger than any other claims of negligence before they are
allowed to proceed to trial. The motion judge’ s reference to “ egregious errors’ and
“the clearest of cases’ tells me that he erroneously demanded something more than
adeparturefrom the standard of areasonably competent lawyer defending acriminal
case.

[43] Inmy view, Strathy J. summed up the matter nicely in Di Martino v. Delisio
(2008), 58 C.C.L.T. (3d) 218 (Ont. Sup. Ct. J.) where he stated at ] 54-

.......... barristers, likeother professionals, will not befound negligent if they makethe
kind of judgment call that could reasonably have been made by a reasonably
competent professional in similar circumstances, even if it is later proven that
another decision would have produced a better result or that even the decision itself
wasamistake. Recognizing that thereisoften no single correct decision, or that the
circumstances sometimes do not allow time for reflection, the professional will not
be held negligent unless the judgment he or she made was outside the range of
reasonable choices that could have been made by a competent member of the
profession.

[44] | concludefromtheaboveauthoritiesthat thestandard of care owed by alawyer

to hisclient isthat of the reasonably competent lawyer —no more—no less. Lawyers
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are not held to a standard of perfection nor are they responsible to ensure a certain
result. They are, however, expectedto represent their client in areasonably competent
manner making decisions and conducting a case within a range of reasonable,

acceptable choices.

[45] Tria counsel arerequiredto make strategic decisionsand exercisejudgment on
aregular basis. It must be remembered that the practice of law and the conduct of a
trial isnot ascience. Answerstoissuesthat arise during the course of aproceeding are
not always clear. Sometimes the decisions and judgment callsthat counsel makewill
be correct — other timesthey will bein error. They will not beliableto their client in
negligence, however, unlessthe decision that they have made is outside the realm of
acceptable possibilitiesinthe circumstancesof thecase. Inother words, if an ordinary
competent lawyer could reasonably have made the same decision, counsel will not be

liable in negligence even if the decision proves to be wrong.

[46] In the case at bar the Defendant failed to object to evidence which has
subsequently been found by the Court of Appeal to have beeninadmissible. With the
benefit of hindsight and, in particular, with the benefit of the Court of Appea’s
comments, it is clear that the Defendant should have objected to Cst. Thivierge's
opinion evidence concerning the time that the Plaintiff would have had to see the
Chrysler and stop the buswithout collision. Itisalso clear that the Defendant should
have objected to the admission of the video re-enactment and the related still
photographs. One must be careful, however, not to analyse this case with the benefit

of hindsight. The Defendant did not have that benefit when considering how to
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conduct the Plaintiff’s criminal trial and it would, in my view, be improper to judge

the Plaintiff’s actions with the Court of Appeal’ s conclusionsin mind.

[47] Asindicated above, the Plaintiff’s action against the Defendant is based on a
failure to object to evidence. During the course of the trial, and in the post trial
submissions filed by the Plaintiff, the suggestion was made that the Defendant
believed that the evidence in question was inadmissible but that he wanted it
introduced into evidence in any event so that he could try to prove it wrong. Mr.
Zimmer, in hisreport filed with the Court, a so suggeststhat the Defendant knew that
the evidence in question was inadmissible. | am not prepared to make that finding

based on the evidence before me.

[48] Thetestimony establishesthat the Defendant felt that there were serious flaws
inthe evidencein question. Asan example, the Defendant’ sinitial reaction when he
saw the videotape in question wasthat it was“ outrageous’. He concluded, however,
that sincethevideo wasclearly not an actual re-enactment of the accident itself, it was
not necessary to object to its admission and the problemsthat it raised could be dealt

with through cross examination, etc. at the time of trial.

[49] The Defendant testified that he was of the view that al of the evidence
complained of was admissible — albeit flawed. | accept his evidence in this regard.
Hewasin error, however, in reaching this conclusion. This evidence ( which did not
reflect the facts or circumstances of the collision’) may not have been introduced by
the Crown to show what the Plaintiff actually saw just prior to the collision. In my

view, however, the jury was invited to attach weight and draw conclusions on
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vigibility from it. It had the potential to be highly prejudicia and was of limited
probative value. The evidencein question wasinadmissible and should not have been
before the jury. That, however, in my view, does not determine the matter of

negligence.

[50] The admissibility of evidence is often unclear and is subject to debate.
Reasonable professionals can and will arrive at different conclusions on whether
certainevidenceisadmissible (oneneed only listen to thetestimony of thetwo experts
calledinthistrial for confirmation of thispoint.) Aslongasalawyer’sconclusionon
the admissibility of evidenceiswithin arange of reasonable, acceptable conclusions,
hewill not be found to be liable for reaching aconclusion that subsequently turns out

to be wrong.

[51] ThePlaintiff’sexpert, Warren K. Zimmer, hasgiven the opinionthat reasonable
counsel acting for the Plaintiff should have made timely objectionsto the evidencein
guestion asnoted by the Court of Appeal. TheDefendant’ sexpert, Donald C. Murray,
Q.C., gave the opinion that a rational and justifiable choice was made by the
Defendant not to challenge theadmissibility of the Constable’ sopinion, thevideotape
and the related still photographs. Unfortunately, | did not find either opinion
particularly helpful.

[52] Mr.Zimmerisaspecidistinthefield of criminal law, and in my view, ismuch
more knowledgeable in this area than your ordinary competent solicitor. | am fully
satisfied that Mr. Zimmer would have objected to the evidence in question and would

have handled the Plaintiff’s case in a manner different than that chosen by the
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Defendant. Mr. Zimmer has not satisfied me, however, that the ordinary competent

solicitor (who isnot acriminal law specialist) would have necessarily conducted the

case in the manner suggested by him.

[53] Mr.Murray isalsoacriminal law specialist. With respect, | had difficulty with
some of the opinionsthat he expressed at trial. For example, hissuggestion during his
viva voce evidence that counsel would want the videotape in evidence so that the jury
could appreciate the location where the events occurred fails to recognize that this
evidence had the potential to be highly prejudicial and wasof limited probativevalue.
Nevertheless, Mr. Murray testified that if he was approaching thetrial he would want
the videotapein.

[54] In addition, during the course of Mr. Murray’s testimony, he questioned
whether the opinion evidence that is being complained of was, in fact, inadmissible.
This, despite the fact that the Court of Appeal has ruled otherwise.

[55] While | may disagree with some of Mr. Murray’s opinions his testimony
highlightsthe fact that reasonable, competent professional s can and do have different
opinions on the admissibility of evidence. It also highlights the fact that there are
often no “right” or “wrong” answers when it comes to evidentiary issues or the
conduct of atrial. Judgment calls are made by counsel whether to object to evidence
or tackleitsflawsin someother manner. Sometimeserrorsare made when exercising
that judgment. Asindicated, counsel will only be held liablefor an error in judgment

iIf it is outside the realm of reasonable, acceptable choices.



Page: 24
[56] The burden is on the Plaintiff to satisfy me that the Defendant’ s conduct fell

below the required standard of care. In the circumstances of this case he has not
satisfied this burden.

[57] Inarriving at thisdecision, | have taken into consideration the fact that avery
experienced trial judge presided over the Plaintiff’ s criminal proceeding and he, too,
did not raise the issue of the admissibility of the evidence in question. Judges
obviously rely on counsel to maketimely objectionstoinadmissibleevidenceandthey
are sometimes reluctant to raise issues that counsel have not raised themsel ves out of
adesire not to interfere with counsel’ s trial strategy. Ultimately, however, they are
the gatekeepers of the evidence and they will raise issues with counsel that are of
particular concern. Thefact remainsthat inthe case at bar thetrial judge did not raise
any of theissues presently complained of. Thissuggeststo methat the situation was
not as clear as it now appears to Mr. Zimmer and that what seems obvious to him
would not necessarily be obvious to others conducting the trial — including an

experienced trial judge.

[58] | have also taken note of acomment contained in the Crown’ s appeal factum.
At 13 of the said factum (dealing with the videotape in question) it is stated “ It can
not be seriously contended that evidence of the kind given by Cst. Thivierge was not
admissible”. Whilethiscomment isobviously made by aparty seeking to support the
admissibility of the evidence, thefact that the Crown statesthat it could not seriously
be contended that this evidencewasinadmissible emphasi zesthefact that the question
of whether evidenceis admissibleis often not clear. Obvioudly, it can be contended

that the evidence in question was inadmissible — three Court of Appeal judges have
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found that to be the case. The point is, however, that appeal counsel was of the view
that the matter was beyond question — and she was wrong. | am satisfied that the
matter was not as clear cut as it now appears with the benefit of hindsight and the

Court of Appeal’ s decision.

[59] The suggestion was also made by the Plaintiff that the Defendant did not have
areasonableknowledge of the applicable or relevant law concerning theadmissibility
of theevidencein question. | havereviewed thetranscript of thecriminal trial aswell
as the viva voce evidence of the Defendant and | am satisfied, and | find, that the
Defendant had areasonabl e knowledge of the applicable law relating to theseissues.
He erred, however, in the application of that law to the facts of this case. That is
something that can occur in any trial. Counsel cannot be expected to be correct in

their analysis each time an evidentiary issue arises.

[60] In light of my conclusion that the Plaintiff has not satisfied me that the
Defendant’ s conduct fell below the required standard of care, | need not go on to deal

with the issue of causation.
[61] The Plaintiff’s action will be dismissed.
[62] | encourage counsel to reach an agreement on theissue of costs. Thishasbeen

an unfortunate casein many respectsand | am hopeful that thisfinal issue can be dealt

with by consent. If not, | will recelve written submissions on the issue of costs.
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