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By the Court:

A. An Outline of |ssues

[1] For twenty-eight years, the four municipalities in Kings County have paid their share of
public education to the Kings County District School Board (now AnnapolisValley Regional School
Board) in proportion to their respective share of student enrolment (“per student”) pursuant to a
written agreement dated January 21, 1982. The agreement was amended on May 10, 1989, to
permit the Town of Hantsport to join. The agreement, as amended, contains no clause respecting
termination.

[2] The Education Act (* Act”) states that each municipality will fund the school board by
reference to its respective share of uniform assessment “unless an agreement made and approved
pursuant to Section 42 [now Section 27] otherwise provides, ...” The 1982 agreement, as amended
in 1989, was so approved.

[3] The Municipality of the County of Kings (“Kings’) seeks a declaration that effective April
1, 2010, its funding of the school board is determined by reference to its share of uniform
assessment, the default formulain the Act, and not its share of student enrolment. Granting such a
declaration would reduce Kings' required annual funding to the School Board (now about 81%) by
about nine hundred thousand dollars and add that amount to the contributions from the Towns of
Kentville, Wolfvilleand Hantsport (“ Three Towns”) who presently pay about 15.5%. Berwick pays
3.5% and would benefit slightly from Kings' success.

[4] Therole of this court issimply to apply the principles of contract law to alegal dispute. It
is not to mediate, compromise, or impose unilaterally, a holistic resolution to a disagreement
between neighbouring governments who have many other ongoing relationshipsthat are adversely
impacted by this dispute.

[5] To make the declaration, Kings asks the Court to answer seven guestions:
i) |s the agreement perpetual, or unilaterally terminable on reasonable notice?
i) If terminable on reasonable notice, what constitutes reasonable notice?
i)  Whatistheproper interpretation of theagreement? Kingssubmitsthat theagreement
unambiguously does not provide for municipal funding to be on a per student basis. The
Three Towns submit that it does so provide, or, aternatively, the agreement is ambiguous
and admissible extrinsic evidence confirmsthat the agreed municipal funding contributions

are on a per student basis.

iv) IsKings estopped from asserting the interpretation issue? Kingsadmitsthat thetrue
intent of all municipalities was to fund the school board on a per student basis.



Page: 3
V) Alternatively, should the agreement be rectified?

Vi) If interpreted or rectified as requested by the Three Towns, is the agreement ultra
viresmunicipal powersunder provincial legislation? The Province of Nova Scotiatakesthe
lead in contesting this submission by Kings.

vii)  Hasthe agreement been frustrated?
| deal with the first two questions posed by Kings last.

[6] In this decision, reference to the agreement means the 1982 agreement as amended by the
1989 agreement, unless otherwise stated or necessarily implied.

B. Brief History of Education Funding in Nova Scotia

[7] In the 19" century, and first half of the 20™ century, schools in Nova Scotia were governed
by local elected school trusteesand funded by compul sory assessmentson real and personal property
collected within each school section. There were upwards of 1,700 autonomous rural, village and
urban school sections. Amendments to the Act on Public Instruction (later changed to Education
Act) provided for provincial grantsto school trusteesto supplement their primary source of revenue,
the assessment on real and personal property within each school section.

[8] By amendmentsto the Act in Chapter 21, SNS 1942, provision was made for the creation of
municipality-wide school boards. They were mandated to assume financial responsibility for “a
minimum program of education” prescribed by provincia regulation. By 1946, municipal school
boards had been created in all Nova Scotia municipalities.

[9] Further amendmentsto the Act (SNS 1968, ¢.23) authorized amal gamated school boards (that
is, boards incorporating schools of more than one municipal unit) funded by “section” charges,
which appear to have been “so much on the dollar of the assessed value of real and personal
property” inthearea(called“ school rates’). Any additional sumsrequired by the municipal school
board were paid from the general revenues raised through real and personal property taxes by the
municipa council. The Act provided for annual provincial contributions to the municipal school
boards based on formulae set out in the Act.

[10] The 1954 Report of the Pottier Royal Commission on Public School Finance established
basic principles and a formula for public education funding. Its recommendations were based on
the idea that all students, wherever they lived in the Province, should be able to access the same
education opportunities. It recommended that each “area’ in the Province contribute to school
funding based onitsability to pay, cal cul ated by the application of arateto the equalized assessment
in the area, with the residual costs provided by the Province. The Pottier Report estimated and
recommended that this would require a 50/50 split of the total cost of education between the
Province on one hand and municipal units (through property taxation) on the other.
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[11] The Pottier Report funding recommendations were generally incorporated into legislation,
andinitially worked effectively. However, limitationsonincreasesin municipal assessmentsaswell
as changes in government policy, which included freezes on provincial contributions to education,
lead to the corruption of Pottier’s basic principles and formula. This resulted in the deterioration
of the envisioned education system.

[12] In 1970, threejoint (or amagamated) school boards were formed in Nova Scotia. Onewas
the “Kings County Amalgamated School Board,” consisting of Kings, Kentville, Wolfville and
Berwick. The Amalgamation Agreement and corollary Property and Finance Agreement (Exhibit
6, Tab 21) provided that thefinancial requirementsof the amal gamated school board, after deducting
provincial grants and other revenues, were to be paid by the four municipalities “in proportion to
their assessments.”

[13] On August 1, 1980, the Province seconded George Walker, superintendent of the Kings
County Amalgamated School Board, to act as chairman, with the Director of Finance for the Nova
Scotia Department of Education and the Mayor of Dartmouth as members, of another provincial
“Commission on Public Education Finance.” The “Walker Report,” dated March 31, 1981, led to:
the creation of twenty-one“district” school boards by twenty-one agreementsamongst participating
municipal unitsand the Minister of Education, executed between December 1981 and January 31,
1982; and, major amendments to the Act that created a statutory framework for the creation,
operation and financing of the district school boards.

[14] School boards became fully elected by amendments to the School Boards Act in 1991.

[15] In 1996, pursuant to amendmentsto the Act, the Province designated seven regional school
boards to replace the twenty-one district school boards. The district school boards of Annapolis
County, Kings County, and West Hants (West Hants and Windsor) were dissolved and their
responsibilities transferred to the Annapolis Valley Regional School Board (“AVRSB”).

C. First Issue:  Interpretation of the Agreement
C.1 Interpretation within the context of the Agreement itself - without extrinsic evidence

[16] Kings first submission is that the text of the amended agreement is unambiguous, and
plainly does not provide for per student funding, except in the circumstance that the school board
requests lessfunding than what would be raised through the “ prescribed education tax rate” ; that is,
when the School Board would be in a surplus position.

[17] Therelevant portions of the 1982 agreement read:

SECTION 1: Definitions



[18]

(G)

(H)

“Prescribed Education Tax Rate” meanstherate per $100 of uniform assessment established
by Cabinet from time to time as the municipal contribution towards expenditure levels
covered by the funding formulas for district school boards;

“Minimum Municipal Contribution” means the minimum contribution towards expenditure
levels covered by the funding formulas, which may be calculated at a rate less than the
prescribed education tax rate described in Section 1(G) above and explained in Schedule B.

SECTION 8: Finance

(A)

(B)

(D

)

©)

The Minister agrees to make payments to the district school board on the basis of twelve
equal monthly payments on or before the 15" day of each and every month during the fiscal
year of the district school board, in accordance with the Education Assistance Act and the
Recommendations of the Formula Review Committee which are approved by Cabinet.
The municipal units agree to make payments to the district school board on the basis of
twelve equal monthly payments on or before the 15™ day of each and every month during the
fiscal year of the district school board, according to the prescribed education tax rate
determined by Cabinet or calculated according to the minimum municipal contribution
describedin Schedul e B attached, and any other payment recommended by thedistrict school
board and agreed to by the municipal units from time to time for expenditure levels not
covered by the funding formulas. Any additional municipal contributions toward
expenditure levels not covered by the funding formulas, if agreed to by the municipal units,
shall be collected from the municipal unitsin a manner to be determined by the municipal
units.

For the purposes of this subsection and Schedule B agreement of the municipal units for
other payment or for additional municipal contribution and for the manner of collection and
payment shall be deemed to have been made when approved by three or more Councils of
themunicipal unitsthat represent morethan fifty per cent of the population of Kings County.

SCHEDULED B
MINIMUM MUNICIPAL CONTRIBUTION

In some instances, the combination of the grant from the Department of Education and the
municipal contribution calculated at the prescribed education tax rate, can provide more
funds than the district school board and supporting municipal units agree are required for
district school board operations. In these instances, the contribution from the supporting
municipa units may be calculated at an amount which would be less than the amount which
would be raised by the application of the prescribed education tax rate.

If the supporting municipal units, with the agreement of the district school board, revert to
the minimum municipal contributionsasoutlinedinthis sectionand definedin Section 1 (H),
there shall beareduction in the operating grant fromthe Department of Education equivalent
to the reduction in the municipal contribution below the amount that would have been
provided by the municipal units by the prescribed education tax rate.

Thetotal municipal contribution shall be collected from the supporting municipal unitsbased
upon the number of students from each municipal unit as contained in the school census of
September 30" of the prior year of the district school board, and for the year 1982 upon the
records of the Amalgamated School Board for September 30, 1981.

The relevant section of the 1989 “Amending Agreement” reads:

Page: 5



Page: 6

9. Schedule B is amended by adding the following subsections (4), (5), (6), (7) and (8)
immediately after subsection (3):

4 Notwithstanding section (3), the Municipal contribution paid to the District School
Board for the fiscal years 1989, 1990, 1991 and 1992 by the supporting municipal units shall be as
follows:

(A) the municipal contributions of the Municipality, Kentville, Wolfville and Berwick

shall be based upon the number of studentsfrom each respective municipal unit ascontained

in the school census of September 30" of the prior year of the district school board;

(B) the municipal contribution fo the Hantsport in each of four calendar years 1989 to

1992 shall be based upon the uniform assessment for the town.

(5) Themunicipal contribution paidtothe District School Board by all of the supporting
municipal units commencing in 1993 and thereafter shall be based upon the number of studentsfrom
each respective municipal units as contained in the school census of September 30" of the prior year
of the district school board.

(6) Notwithstanding subsection (4), if the municipal units agree to pay more than the
proceeds from the uniform tax rate the additional amount shall be calculated in accordance with
subsection (B) of SECTION 8 of the agreement.

(7 TheMinister shall pay to the District School Board for each of theyears 1989, 1990
and 1991 agrant equal to the difference between Hantsport’ s contribution pursuant to subsection (B)
of Section (4) and the amount Hantsport’ s municipal contribution would beif based upon the number
of students from Hantsport. The grant shall reduce the municipal contribution of the Municipality,
Kentville, Wolfville and Berwick, according to the relative percentage of students from these

municipal units.
(8 [Not relevant for this decision]

[Underlining added by the court.]

[19] Therearetwo aspectsto Kings submission that the provision of municipal contributionsin
the agreement is clear and unambiguous within the agreement, and therefore no evidence extrinsic
to the agreement is admissible.

[20] First, aplainreading of Section 8(B) demonstratesthat the municipal unitsagreeto fund the
school board as follows:

)] according to the prescribed education tax rate, defined in Section 1(G) as “the rate
per $100 of uniform assessment established by Cabinet ... as the municipal contribution towards
expenditures levels covered by the funding formulasfor district school boards,” [sometimes called
“mandatory”, “foundation” or “core” funding];

i) “or cal culated according to the minimum municipal contribution [definedin Section
1(H) as: “the minimum contribution towards expenditure levels covered by the funding formulas
(again, the “core” or “foundation” program), which may be calculated at a rate less than the
prescribed education tax rate”] described in Schedule B attached,”

1)) “and any other payment recommended by the Board and agreed to by the partiesfor
expenditures not covered by thefunding formulas® (that is, what the partiesvariously called “extra’
or “supplemental” funding for programs above and beyond the core or foundation program), which
supplemental funding “shall be collected . . . in amanner to be determined by the municipal units.”
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[21] Said differently, for core funding, the municipal units are required to pay the prescribed
education tax rate (based on uniform assessment) unless the school board requires less funding to
run the core program than the prescribed education tax rate would produce. On thisinterpretation
of Section 8(B), the only time when municipal contributions under Schedule B apply is when the
school board requiresalesser contribution from the municipal unitsthan would be generated by the
prescribed education tax rate. Kings describes this circumstance as “a circumstance of impending
budget surplus.”

[22] Theonly referencein the 1982 agreement, aswell as the 1989 amending agreement, to the
per student funding formulaisin Schedule B. Kings submitsthat since Schedule B appliesonly in
circumstances where the school board requires alesser contribution from municipalities than the
prescribed education tax rate, the agreement plainly and unambiguously requires the core program
to befunded on the basis of the prescribed education tax rate (based on uniform assessment), not on
the number of studentsfrom each municipal unit. Per student funding appliesonly inacircumstance
of an impending surplus, which, apparently, has not arisen and is unlikely to arise.

[23] The second aspect of Kings argument, as it relates to interpreting the words of the
agreement without extrinsic context, is that, absent an express term making “all Schedules part of
the Agreement asif set out herein” or wordsto that effect, Schedule B is not part of the agreement
except for the express limited purpose for which it is incorporated. According to Kings
interpretation, Schedule B appliesonly when the school board has animpending budget surplusand
does not require municipal contributions on the basis of the prescribed education tax rate (uniform
assessment).

[24] Kingscites: Tufenkjian v 1078385 Ontario Ltd. (1999), 102 O.T.C. 161 (OSCJ) at 147 and
48 as demonstrating a circumstance where an agreement contained proper terminology to
incorporate a schedule. It also cites: Key Equipment Finance Canada Ltd. v. Jacques Whitford
Limited, 2006 NSSC 68 at 111 135 to 140; Van Enterprisesinc. v. Avemco | nsurance Company; HCC
Benefits Incorporation, 231 F. Supp. 2d 1071 (2002) at pp. 21 and 22 (U.S. District Court for
Kansas) and Morse/Diesel Inc. v. Fidelity and Deposit Company of Maryland, 1990 U.S. Dist.
LEXI1S 6548, at pp. 10 and 11 (U. S. District Court for Southern New Y ork).

[25] The Three Towns argue that, assuming the Court looks only at the words of the agreement
itself, it is not clear that per student funding applies only when the Board is a position of an
“impending budget surplus.” They make two principal arguments.

[26] The Three Towns direct the Court to the opening phrase in Schedule B (3): “The total
municipal contribution ...” as supportive of an interpretation that the total municipal contribution
isto be based on the number of students from each municipal unit.

[27] TheThree Townsalso direct the Court’ s attention to the last sentencein Section 8(B) of the
1982 agreement, which they say clearly providesthat: “For the purposes of this subsection [which
sets out all three possible municipal contribution matrices| and Schedule B agreement of the
municipal units for other payment or for additional municipal contribution [the latter referring to
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supplemental funding] and for the manner of collection and payment shall be deemed to have been
made when approved by three or more Councils ... that represent more than fifty per cent of the
population of Kings County.” (Underlining added).

[28] The Three Towns submit that the proper interpretation of the last sentence in Section 8(B)
is that payments, not just additional payments for supplemental programs or their manner of
collection and payment, are a matter for agreement between the parties, which agreed method of
collection (“per student”) was set out in Schedule B(3).

Analysis

[29] | have difficulty with the submission that extrinsic evidence is only admissible when
interpretation of the written agreement within its four corners can support “two reasonable
aternativeinterpretations.” Thisview appearsto have devolved from Justice lacobucci’ sanalysis
in Eli Lilly & Co. v Novapharm Ltd., [1998] 2 S.C.R. 129, at 11152 to 66, especially his quote at
55 from Lampson v. City of Quebec, a 1920 Privy Council decision, and hisfinding at 1 60 that the
trial judge erred when considering the evidence of the subjective intention of one of the parties at
the time that the contract was made.

[30] Iincorporatein thisdecision my analysisof theinterpretative process set out in three recent
decisions. Gates v. Croft, 2009 NSSC 184 at 1 21 to 41; BC Rail Partnership v. Sandard Car
Truck Co., 2009 NSSC 240 and Geophysical ServicesInc. v. Sable Mary Seismic Inc., 2009 NSSC
404 at 11 79 and 80.

[31] | agreewith Geoff Hall’s analysis, summarized in nine precepts, in Canadian Contractual
Interpretation Law, (Markham: LexisNexis, 2007), Chapter 2. Interpretation involvesconsideration
of the words in the contract in the context of the contract as a whole and the factual matrix of the
agreement. AsLord Wilberforce stated in Prenn v. Smmonds [1971] 3 All E.R. 237 (H.L.), and
Reardon Smith Line Ltd. v. Hansen-Tangen [1976] 3 All E.R. 570 (H.L.), contractsare not madein
a vacuum, and cannot be properly interpreted without knowledge of the genesis and aim of the
transaction. This approach does not negate the parol evidence rule, but rather describes
circumstances in which the rule does not apply (Hall, section 2.8.2). The approach has been
expressly endorsed and applied in Gallen v. Nunweiler 1984 CarswellBC 104 (BCCA), 11 33-38,
and Kentucky Fried Chicken v. Scott’s Food Services 1998 CarswellOnt 4170 (ONCA).

[32] Inthiscase, both counsel argued that theinterpretativeissue, based on Eli Lilly, requiresthat
nothing outside the four corners of the agreement can be resorted to, in the interpretative process,
unless an ambiguity arises from interpretation of the words within the four corners of the contract.

[33] My first analysisistherefore based on counsels’ submission asto the law.

[34] | donot agree with Kings' submission that the Court cannot consider Schedule B to be part
of the agreement. According toitssubmission, | cannot consider the contents of Schedule B except
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for thelimited purpose of the second scenario - wherethe Board isin an “impending budget surplus’
position.

[35] InKeyEquipment Finance, Van Enterprisesand Morse/Diesel Inc., thecollateral documents,
external to the agreement being interpreted, were incorporated by reference but not attached to the
agreementsin dispute. Inthiscase, the schedule was attached to the agreement. To the extent that
any language in these decisions suggests, expressly or impliedly, that schedules should not be
considered to be part of the agreement unless the schedule is actually attached to the agreement, |
disagree. The Court isobligated to interpret al of the words of the agreement in the context of the
agreement as awhole, inclusive of attached schedules.

[36] | agree with the second aspect of Kings' submission that the 1982 agreement, without the
amendment to Section 8(B) madein 1989, and without extrinsic context or other evidence, appears
to provide that each municipal unit will make their contribution to the district school board as
follows:

a) in respect of the “funding formula” (the mandatory, core or foundation program)
either:
)] at the prescribed education tax rate (based on uniform assessment); or,
i) only in the event that (i) would create a surplus, the minimum municipal
contribution, described in Schedule B(3) collected on a per student basis;

b) and, in respect of any additional funding (for supplemental or extra requirements
beyond the funding formula) “in a manner to be determined by the municipal units.”

[37] Theword“total” in Schedule B(3) and the wording of thelast sentence of Section 8(B) does
not create an obvious ambiguity.

[38] Thisdoes not end the analysis.

[39] The 1989 agreement amended the 1982 agreement. To interpret the 1982 agreement, | am
obligated to interpret it as amended. Section 9 of the 1989 agreement adds five subsections to
ScheduleB. Thesefive new subsectionsappear to providethat all municipal contributionsaremade
on aper student basis. Thisisinconsistent with the interpretation advanced by Kings.

[40] Thefive new subsections, which gave Hantsport afour-year window during which it would
contribute based on uniform assessment, after which it would contribute on a per student basis,
makes no senseif applied only in circumstances of “an impending budget surplus.” At aminimum,
the 1989 amendment creates an ambiguity.

[41] Based on the parties’ interpretation of Eli Lilly, which prohibits consideration of factual
context as part of the interpretative process unless an ambiguity is found in the words themselves,
| find that such an ambiguity exists.
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C.2 Interpretation of the Agreement with Extrinsic Evidence

[42] Thefactual context or matrix overwhelmingly demonstratesthat the clear intent of all of the
parties to the 1982 agreement and the 1989 amendment was that all municipal contributionsto the
School Board for the funding formula were to be on a per student basis and not on the basis of
uniform assessment.

[43] The partiesfiled an Agreed Statement of Facts that included the following:

1 Theintention of the parties to the 1982 Kings County District School Board Agreement ...
was to include in that Agreement a student-population based funding formula as between the
municipal unitsthat was generally applicable, and not just applicablein years when the School Board
was projected to have a surplusif it received a municipal contribution calculated at the prescribed
education tax rate.

2. The intention of the parties to the 1989 Kings County District School Board Amending
Agreement ... wasto include in the amended Agreement a student-popul ation based funding formula
as between the municipal unitsthat, subject to transitional provisions outlined in subsections (4) - (7)
of Schedule “B” as amended, was generally applicable, and not just applicable in years when the
School Board would have asurplusif it received amunicipal contribution calculated at the prescribed
education tax rate.

[44] Thisadmitted intentionisclearly confirmed in the seven volumes of municipal records and
documents, admitted by consent by the parties. These documentsinclude council minutes, reports,
correspondence, presentations, debates and resolutions confirming the agreement of all partiesto
make their respective municipal contributions to the district school board on a per student basis.

[45] The municipal records make reference to the parties’ lawyers:

a) participating in the various council meetings and joint (inter-municipal) meetings
respecting therevision of thefunding formulain the Property and Finance Agreement in 1980-1981,
the negotiation of the 1982 agreement creating the district school board, and the 1989 amending
agreement;

b) in the case of Kings lawyer, attending the joint (inter-municipal) meetings and
preparing the draft agreements and revisions in 1980, 1981, 1982 and 1989;

C) in the case of all municipal lawyers, reviewing the 1982 agreements “clause by
clause” with their respective councils (and in at least one case, giving awritten legal opinion with
recommendations for changes); and,

d) all of them confirming that the agreementscarried out theintent of the parties- which
intent was clearly recorded in council minutes and correspondence to be that all municipal
contributions under the funding formulawould be on a per student basis.

[46] Aspreviously noted, in 1970, theoriginal four municipal units (excluding Hantsport) joined
together in the Kings County Amalgamated School Board. Section 11(d) of the Property and
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Finance Agreement stated that education funding would be paid in proportion to their assessments
as determined by Section 62 of the Education Act (residential assessment).

[47] Atajoint meeting of the four municipalities held on September 3, 1980, representatives of
the four municipal units reviewed a detailed analysis of six possible alternate education sharing
formulas prepared by Kentville s Director of Finance Gary Morse. In particular, they discussed the
per student formula (Option 6). Further, they discussed these formulas with their respective
councils. It was proposed that the per student formula replace the assessment formula; part of the
negotiations involved a five-year phase in of the proposed change to the funding formula. At
another joint meeting on September 29, 1980, the municipalitiesreviewed arevised presentation by
Mr. Morse and in the next two months each of the municipal units agreed to change the school
funding formula from one based on residential assessment to one based on student enrolment.

[48] Themunicipal recordsare clear that the proposa was reviewed by the four municipal units,
including Kings' Municipal Council. The per student funding formula was approved and the
municipal lawyer for Kings drafted the amendments to the Property and Finance Agreement. The
Wolfville Council minutes of March 16, 1981, report that the official signing of the revision
providing for anew sharing formulatook placeon March 12, 1981. Kings' council minutes of June
1981 confirm Kings' approva of the amended Property and Finance Agreement. Kings' lawyer
wrote to the other municipalities that he believed that the Minister of Education had to sign the
agreement. Before that happened, the Walker Report was released and the provincial government
entered into negotiations with al municipal units to implement the Walker Report’s
recommendations.

[49] Themunicipal records establish that all four municipal units continued to meet together to
discuss the consequences of the Walker Report. It is equally clear that the parties agreed and
intended that their respective municipal contributionsto the district school board would be based
upon the per student basis and not on the basis of uniform assessment.

[50] Thefactual matrix, and negotiations amongst the four municipal units, leads clearly to the
conclusion that all four councils intended to share education costs on a per student basis and
received advice from their respective lawyers that the 1982 agreement so provided.

[51] The Town of Hantsport was one of the few municipal unitsin Nova Scotiawhich did not,
in 1982, join with other municipalitiesin a district school board. By late 1987, discussions were
initiated between Hantsport and the Kings County District School Board (“KCDSB”) for Hantsport
to join. The records tendered clearly show correspondence amongst all the parties that the 1982
agreement provided for municipal contributions on a per student basis and not on the basis of
uniform assessment.

[52] One of the key elements of the negotiation was a provision whereby Hantsport would pay
for aninterim period on the basis of uniform assessment as opposed to paying on aper student basis.
The amendment provides for a phase-in of Hantsport’ s contribution, from the uniform assessment
basisto the per student basis, over four years. Kings negotiated for afive-year phase-in period and
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Hantsport sought athree-year phasein period. The Province of Nova Scotia agreed to make up to
KCDSB the short fall resulting from the phase-in agreement. The records tendered showed that
Kings Finance Director (Guptill) prepared an analysis of the proposal for, and discussed it with,
Kings Municipa Council. Inearly 1989, their lawyer and Chief Administrator corresponded with
the Province respecting the conditions of Kings' agreement to Hantsport joining KCDSB. In April,
Kings Chief Administrator requested wording changes (on the advice of Kings' lawyer) to the
amending agreement (that were made by the Province’ slawyer). OnMay 2, 1989, Kings Municipal
Council approved the 1989 amending agreement

[53] Totheextent that aliteral interpretation of the 1982 agreement, as amended in 1989, gives
rise to an ambiguity asto whether the municipal units agreed to contribute to school board funding
on aper student basis, the correspondence and meetings amongst the parties and the records of their
deliberations leading up to the execution of the agreements removes any doubt as to the proper
interpretation of the 1982 agreement, as amended in 1989. | find that the proper interpretation of
the agreement isthat all municipal funding contributions were payable to the school board on a per
student basis.

D. Second Issue:  Estoppel

[54] Hantsport arguesthat the partiesto the 1982 agreement (including Kings) are estopped from
maintaining that the 1982 agreement did not provide for municipal education sharing on a per
student basis.

[55] For the law on estoppel, Hantsport cites Dunn v. Vicars, 2009 BCCA 477. In Dunn, the
court relied upon earlier BCCA and English decisionsfor themodern approach to equitable estoppel .
These cases include: Erickson v. Jones, 2008 BCCA 379; Trethewey-Edge Dyking District v.
Coniagas Ranches Ltd., 2003 BCCA197; Crabb v. Arun District Council [1975] 3 All E.R. 865
(CA), and, Amalgamated Investment v. Texas Commerce [1981] 3 All E.R. 577 (CA).

[56] Kingscites Ford v. Kennie, 2002 NSCA 140, at 11 37 to 40, respecting the law on estoppel
by representation, which estoppel is limited to representations of a present, existing fact, not an
intention with respect to the future. Kings argues that no evidence exists that Kings itself
represented anything to Hantsport or, alternatively, that any such representation was about an
existing fact as opposed to an intention as to the future.

[57] Inora argument, Kingsargues, relying on Chapter 14 inthetext by Sir Alexander Turner
(the original text by George Spencer Bower), The Law Relating to Estoppel by Representation, 3
Edition (London: Butterworths, 1977) that no contractual relationship existed between Kings and
Hantsport at the time of negotiations, and no evidence exists that Hantsport altered its position in
reliance upon any assurance from Kings.

[58] Inresponse to thisoral submission, Hantsport produced the Fourth Edition of the Spencer
Bower text, published in 2004. In this edition, the writers note the effect of Amalgamated
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Investment v. Texas Commerce in merging all forms of estoppel “into one general principle shorn
of limitations” (p. 448) and further that a promise or assurance may be implied from conduct, and
fromafailureto object to others' performance under acontract or by itsown continued performance
without any reservation of rights (p. 455).

[59] Inrebuttal, Kings directs the Court to further passages in the 2004 Fourth Edition wherein
the writers state that any such promise or representation can be withdrawn on reasonable notice
“provided that the promisee can be restored to his or her former position” (p. 489) or “unless the
promisee has changed his position permanently in reliance upon it” (p. 491).

Analysis

[60] The proper approach to the estoppel issueisthat explained by Chiasson, J.A. for the British
Columbia Court of Appeal in Dunn v. Vicars. He adopts the broad approach consistent with the
English case law, primarily enunciated by Lord Denning. Lord Denning's conclusion in
Amalgamated | nvestment v. Texas Commerce at p. 584 isthe modern law of equitable estoppel. He
wrote:

The doctrine of estoppel is one of the most flexible and useful in the armoury of the law. ... It has
evolved during the last 150 years in a sequence of separate developments: proprietory estoppel,
estoppel by representation of fact, estoppel by acquiescence and promissory estoppel. At the same
time it has been sought to be limited by a series of maxims: ... All these can now be seen to merge
into one general principle shorn of limitations. When the partiesto atransaction proceed on the basis
of an underlying assumption (either of fact or of law, and whether dueto misrepresentation or mistake,
makes no difference), on which they have conducted the dealings between them, neither of them will
be allowed to go back on that assumption when it would be unfair or unjust to allow himto do so. If
one of them does seek to go back on it, the court will give the other such remedy as the equity of the
case demands.

[61] While John Levangie, the Director of Finance for the Department of Education, appearsto
have been a central figure in the negotiations leading to Hantsport joining KCDSB, representatives
of al of the parties to the 1982 agreement, including Kings, met with and communicated with
Hantsport in the negotiations leading up to the May 10, 1989, agreement amending the 1982
agreement.

[62] Betweenearly 1988 and May 1989, Kings, through its representatives, its administrator and
itslawyer, made proposal s respecting the contents of the amending agreement which make no sense
unless those proposals were founded on the basis that the municipal contributions to the district
school board were on a per student basis and would continue on that basis. See, for example, Mr.
Guptill’s memo (Exhibit 6, Tab 12), Mr. Levangie’ s memo regarding ajoint meeting, and records
of the municipal council meetings of Wolfville and Hantsport respecting Kings submissions (Tabs
114 and 181), the memo from Kings' lawyer to Mr. Levangie (Tab 40), the memo from Kings

administrator toMr. Levangie(Tab41), the pressrelease by Kings(Tab 116), and other memoranda
from Kings administrator (Tabs 44, 45, and 116).
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[63] It isnot necessary for Hantsport to produce a written letter from Kings with the express
words: “Municipal contributionsto the District School Board under the 1982 agreement that you are
invited to join into are on a per student basis’ in order to establish a representation by Kings
sufficient to establish a basis for equitable estoppel.

[64] Kings receipt of thereportson the negotiationsfrom other participants, and its participation
in the negotiations based on those reports, were enough to establish its part in the representation/
assurance to Hantsport that what Hantsport was getting into in deciding to end its own separate
school board status and join KCDSB was an obligation for education funding on aper student basis.

[65] Kings did make a more direct representation. Kings requested that there be a five-year
phase-in period before Hantsport’ s contribution became a per student contribution. This stancein
negotiating Hantsport's funding contribution is inconsistent with anything other than a
representation that the existing agreement called for municipal contributionson aper student basis.

[66] Inapressreleaseissued by Kingsin support of itsrequest for greater representation on the
district school board, found in Tab 116, the Warden of Kings states:

... approximately 83% of the students of the Board reside in the County, and Council wantsto ensure
that County representation on the Board reflects those numbers.

Presently the County isrepresented by 9 personson the 15 member Board, whichisfar below the 83%
student enrolment statistic. “If we pay for 83% of the municipal share of education then we should
have a higher level then our present 60% representation on the Board - simple representation by
student population”, said the Warden.

[67] This press release, issued during negotiations with Hantsport, is a clear and unequivocal
representation and assurance to Hantsport of the funding arrangement.

[68] Kingscarried out itsfinancial obligations under the 1982 agreement, as amended in 1989,
on the basis that the proper interpretation of the agreement was municipal contribution on a per
student basis. The fact that, from 1982 until at least 2007, Kings continued to pay on a per student
basis without questioning the interpretation of the agreement and without any reservation of rights
constitutes further conduct from which a promise or assurance can be implied.

[69] Finally, estoppel requires either that Hantsport permanently altered its position or that, by
reasons of Kings recent change in its position with regards to its financial obligations under the
agreement, Hantsport could be put back in itsformer position. Hantsport cannot be put back in the
position it wasin when it joined the district school board. It had its own school board, and because
of subsequent legiglation, it can no longer revert to itsformer status. It is permanently apart of an
inter-municipal school board, in 1989 a district board, and by amendments to the Education Act in
1996, aregional school board.
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[70] If I had not interpreted the agreement as providing for municipal contributions on a per
student basis, | would find that Kings was estopped from withdrawing its representation, promise
or assurance. Thisfinding however does not impede Kings from seeking prospective termination
of the agreement on the basis of frustration or an implied term for termination on reasonabl e notice.
These issues are the fifth and sixth in this decision. (See Spencer Bower, Fourth Edition, pp. 487-
497.)

E. Third Issue: Rectification

[71] The Three Towns submit that if the Court finds that the proper interpretation of the 1982
agreement does not provide for per student funding, the Court should alter, vary or rectify the
agreement to accord with thetermsthat the partiesexpressly settled upon but which wereincorrectly
written down.

[72] All partiesagreethat the respective municipal contributionsfor public education wereto be
made on a per student basis and not the basis of uniform assessment. They further agree that
extrinsic evidenceisadmissiblein support of aclaimfor rectification (Gallenv. Nunweiler, 135(c)).

[73] Kingsarguesthat the doctrine of rectification wasthoroughly reviewed in Sylvan Lake Golf
and Tennis Club v. Performance Industries, 2002 SCC19. In that decision, Justice Binnie
enumerated the four hurdles to rectification as:

)] A prior agreement;

i) Fraud or equivalent conduct;

iii) Precisely curable;

iv) Provable beyond a reasonable doubt.

[74] Kingssubmitsthat fraud or equivalent conduct, the second hurdle, do not exist in this case.
It relies upon the analysis of Geoff Hall, Chapter 6.1.3:

The second condition is that the plaintiff must show not only that the written document does not
correspond with the prior oral agreement but that the defendant knew or ought to have known of the
mistake in reducing the oral terms to writing. In other words, rectification is only available where
permitting the defendant to take advantage of the error would amount to fraud or the equivalent to
fraud. Thisrequirement precludesuse of the doctrine by unhappy contracting partieswho havesimply
made a mistake.

[75] Kings submits that in this case all the parties made a mistake and that it neither knew nor
ought to have known of the error in the recording of the parties’ intentions.

[76] In effect, Kings argues that rectification is only available where a unilateral mistake has
occurred.
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[77] Kings further notes that rectification is an equitable remedy. Courts should order
rectification only when an injustice would arise from enforcing the mistaken words. It argues that
the agreement should only berectified if the agreement issimultaneously rectified to allow for what
it saysisor should beanimpliedterm - unilateral termination of the agreement on reasonabl e notice.

[78] The Three Towns refer the Court to G.H.L .Fridman, The Law of Contract in Canada, 5"
Edition(Toronto: Carswell, 2006), pp. 825to 840, and Sylvan Lake. They notethat Sylvan Lakewas
a case about unilateral mistake and decided in that context.

[79] Whileit isnot clear that Justice Binnie intended to restrict the second hurdle or condition
to casesof unilateral mistake, the Three Townsrely upon theanalysisin Royal Bank v. El-BrisLtd.,
2008 ONCA 601, at 11113 to 17, where Laskin J.A. effectively held that the second prerequisitein
Sylvan Lake does not apply in cases of common or mutual mistake.

Analysis
[80] If I aminerror inthefirst and second issues, | would grant the remedy of rectification.

[81] | agree without reservation with the observations and analysis of Justice Laskin in Royal
Bank v. El-Bris.

[82] Thecaselaw isrepletewith scenarios of mutual mistake wherein rectification was granted.
Texts are uniform in recognizing the availability of rectification in cases of common or mutual
mistake. If anything, the text writers note the reluctance of courts to grant rectification in cases of
unilateral mistake. It isthat historic reluctance that was likely the focus and concern of Justice
Binnie. | conclude that Justice Binnie wanted to make clear that rectification was available for
unilateral mistake and, at the same time, set out the preconditions or hurdles for granting
rectification in such circumstances.

[83] Nologica or equitable reason exists for precluding circumstances of mutual mistake from
the rectification analysis and remedy.

[84] If Justice Binnieintended to undo the evolution of this equitable remedy by restricting it to
cases of unilateral mistake (the only scenario in which fraud or equivalent conduct would be
relevant), he would surely have done so more clearly.

[85] | agreewith Laskin, JA.'s observation:

17 The prerequisites in Sylvan do not apply to cases of common or mutual mistake. The
following statement by Binnie J. para. 31 of Sylvan clarifies the scope of the application of the
prerequisites. " Thetraditional rulewasto permit rectification only for mutual mistake, but rectification
isnow availablefor unilateral mistake (as here), provided certain demanding preconditions are met."
Sylvan, in effect, broadened the circumstances in which courts could rectify a unilateral mistake,
allowing rectification subject to the "demanding preconditions” outlined above. It left untouched the
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circumstances, under the"traditional rule," inwhich courtscould rectify amutual or common mistake.
Seea soJohn D. McCamus, The Law of Contracts (Toronto: Irwin Law, 2005), at 555-62; Wasauking
First Nation v. Wasausink Lands Inc., [2004] O.J. No. 810 at paras. 76-85 (C.A.) (discussing Sylvan
but not applying the Sylvan preconditions to a case of mutual mistake).

[86] Kings argues that it would be inequitable to grant rectification without simultaneously
inserting a clause for termination of the agreement on reasonabl e notice.

[87] Thepurpose of rectification isto correct amistakein the reduction of the parties’ expressly
agreed upon intentions into the written document, not to convert terms that might be implied but
were not expressly agreed upon into express terms.

F. Fourth Issue - Ultra Vires
Submissions

[88] Kingssubmitsthat the partiesdid not havelegal authority to enter agreementsthat provided
an education funding formula other than the default formula legislated in the Act (uniform
assessment) unless the aternate formulawas authorized in the Act. 1t argues that the Act does not
provide for the formula contained in the 1982 agreement as amended.

[89] Municipalitieshavenoinherent powers, only thosegiven by statute. Rv. Greenbaum, [1973]
1S.C.R. 674, a 122, and lan M. Rogers, The Law of Canadian Municipal Corporations, Second
Edition (Toronto: Carswell, looseleaf) at {1 64.1. The Municipal Government Act, which replaced
the Towns Act and Municipal Act in 1998, granted to municipal units broad powers approaching
those of a natural person.

[90] Theimportance of reading together statutes dealing with the same subject matter - in this
case, the Act, the Towns Act and the Municipal Act, arise from the obligation to interpret the words
of the legidlation in a larger context. For this proposition, Kings cites: Bell ExpressvVu Limited
Partnership v. Rex, 2002 SCC 42, at 11126 and 27; R. v. Ulybel Enterprises, 2002 SCC 56, at 1/ 30;
Vancouver Oral Centre for Deaf Children v. Vancouver Assessor, 2002 BCCA 667 at 1 17.

[91] Kings submitsthat the change to a broad and purposive approach to the granting of power
to municipalities arose only with passage of the Municipal Government Act of 1998, as noted by
Cromwell, JA. (as he then was) in Halifax v. Ed Dewolfe, 2007 NSCA 89, at  88. The 1998
legidation replaced “an older style of drafting that defined municipal powers narrowly and
gpecifically.”  Kings submits that the Court should apply the older style, not the broad and
purposiveapproach following passage of the Municipal Gover nment Act, to the powersof municipal
units under the former legidlation.

[92] Inthe event that the Court proposed to adopt the “modern” approach, Kings notes that, in
Pacific National Investmentsv. Victoria, 2000 SCC 64, at 11 33 to 36, the court held that the city
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did not have the capacity to make and be bound by an implied contractual term. Inthat case, if there
was an implied term, it was held to be ultra vires.

[93] Findlly, Kings submits that even a broad and purposive approach does not equate to an
unlimited grant of power (Montreal v. 2952-1366 Quebec Inc., 2005 SCC 62, at 1 51 to 54).

[94] Counsel for the Province took issue with Kings position on the ultra vires issue. The
starting point for interpreting legislation is Driedger’s statement at 1 87 in The Construction of
Statutes, Second Edition (1983), that today thereisonly one principle or approach - that the words
of an Act are to be read in their entire context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Act and the intention of Parliament.

[95] Thisapproach hasbeenfrequently approved by the Supreme Court of Canada(Rizzo & Rizzo
Shoes Ltd. (Re), [1998] 1 SCR 27, at 111 20 to 22) and the Nova Scotia Court of Appeal (Myersv.
Windsor, 2003 NSCA 64, at 1 24). The Province refers the Court to Section 9(5) of the
Interpretation Act, which deems every enactment to be remedial and to be interpreted to ensure
attainment of its objects.

[96] The Province argues that the crux of the ultra viresissue arises from the interplay of two
sections of the Act.

[97] In 1982, the Act, the Towns Act and Municipal Act were amended to implement the Walker
Report recommendations.

[98] Section 42(4) of the Act as amended in 1982 (Section 27(4) in the 1989 Consolidation),
reads:

4 The council of each municipality within or partly within a school district and the Minister
may enter into one or more agreements, either before or after the Governor in Council
designates a school district, respecting matters relating to the designation and the
establishment and operation of the district school board.

Related subsections read:

(6) An agreement approved by the Governor in Council shall have force and effect and be
binding upon every person affected by it on, from, and after the date of the agreement or another date
specified in the agreement or by the Governor in Counsel, and, without limiting the generality of the
foregoing, every contract, act and proceeding entered into, done or taken pursuant to the agreement
before the approval shall be deemed to be valid and have force and effect to be binding upon every
person affected by it to the same extent asif this section had been in force and effect at the time the
contract, act, or proceeding was entered into, done or taken.

(7 The Governor in Council

@ with approval of the parties to the agreement, may amend an agreement made and
approved pursuant to this Section; and

(b) on the advice and recommendation of the Minister of Education, may terminate an

agreement made and approved pursuant to this Section.
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[99] Section 62(2) of the Act, as amended in 1982 (Section 46(2) of the 1989 Consolidation)
reads:

62(2)  Unless an agreement made and approved pursuant to Section 42 otherwise provides, each
municipality shall pay to the school board
@ the minimum municipal contribution which is required to be paid by each
municipality to the school board; and
(b) themunicipality’ s proportion of the amount which isrequested by the school board
to provide for the estimated expenditures of the board, after deducting

() the amount of the Minister’s contribution as set out in the Minister's
statement pursuant to Section 60, and
(i) the sum of the minimum municipal contributions to be made by the

participating municipalities pursuant to clause (a),
to the extent that the amount has been approved by the municipalities.

[100] Section 1(ea) of the Act, asamended in 1982 (Section 2(h) inthe 1989 consolidation) defines
“minimum municipal contribution” as follows:

“minimum municipal contribution” means the amount which would be raised in amunicipality if tax
was levied at the prescribed tax rate on the uniform assessment of the municipality determined
pursuant to the Municipal Grants Act, or such lesser amount as determined by the regulations;

[101] Kings submits that by Section 42(4) of the Act municipal authority is limited to bilateral
agreements between amunicipality and the Minister respecting the designation, establishment and
operation of the district school board, and do not extend to agreements among municipalities that
are intended or have the effect of avoiding application of the legidative default funding formula
(uniform assessment) for basic or core education services.

[102] Kings argues that Section 42(4) does not extend to education funding but only to the
designation, establishment and operation of the new district school boards. It notesthat on the same
day that the Act was amended, the authority in the Towns Act (Sections 135 and 136) for towns to
enter into inter-municipal agreements on education was repealed, and new provisionsin the Towns
Act (Section 138(2) and (3)) and Municipal Act (Section 226) directed a council, in preparing its
estimates and setting its annual tax rates, to provide for the minimum municipal contribution as
defined in the Act together with any additional amount requested by the school board and approved
by the council. The new provisions in the Towns Act and Municipal Act did not authorize inter-
municipa agreements, and the definition of “minimum municipal contribution” only authorizes
municipal contributions based on the default formula, or alesser amount than the default formula-
not a greater amount.

[103] Kingsarguesthat Section 62(2) wasdesigned for situationswhereamunicipality isrelieved
from the default formula by reason of an agreement with the Minister, such astherelief granted to
Hantsport in the 1989 agreement, by which the Minister subsidized Hantsport’ s transition into the
Kings County District School Board by making up the difference between what Hantsport paid
during the phase-in period and what it would have otherwise paid.
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[104] TheProvince sreply followstheanalytical approach described by Ruth Sullivanin her 1994
Third Edition of Driedger on Construction of Statutes, adopted by the Nova Scotia Court of
Appea in Myers at 1 14. A similar approach is endorsed in the Fourth Edition of Professor
Sullivan’s text (Markham: Butterworths, 2002) where she writes:

An appropriate interpretation is one that can be justified in terms of (a) its plausibility, that is, its
compliance with the legislative text; (b) if its efficacy, that is, its promotion of the legislativeintent;
and (c) its acceptability, that is, the outcome complies with legal norms; it isjust and reasonable.

Plausibility: compliance with legidative text

[105] The Province submitsthat Kings argument that Section 42(4) does not extend to education
funding is without logic or merit. It argues that the education funding must come within the
language of 42(4); it isinherent to school board operations.

[106] Section62(2) dealsonly with municipal funding of school boards; hence, the opening phrase
in Section 62(2) that “unless an agreement made and approved pursuant to Section 42 otherwise
provides,” only makes senseif the legidation isread as intending that an agreement under Section
42 could ater funding arrangements between municipal units and the school board. Said
differently, the opening phrase in Section 62(2) is meaningless unless Section 42(4) extends to the
guestion of education funding by municipal units. | agree.

[107] AstoKingsargument that theamendmentsto the Act, TownsAct and Municipal Act removed
the statutory authority for municipal unitsto makeinter-municipal agreements* per se”’, the Province
submits that the 1982 agreement, as amended, is precisely what Section 42(4) requires - an
agreement or agreements between municipal units and the Minister of Education. | agree.

[108] The Province responds to Kings argument that the Towns Act and Municipal Act, as
amended in 1982, require councilsto prepare estimatesfor the minimum municipal contributionwith
the argument that these provisions do not mandate the amount to be paid each year. Rather, funding
is determined by the Act, not by the Towns Act and Municipal Act. Read together, the Towns Act
and Municipal Act should be interpreted as allowing for an agreement under Section 42(2) of the
Act.

[109] The Province noted that Section 65 of the Act, as amended in 1982, permitted the Minister
to reduce the Province's financial assistance to a school board if a municipality fails to pay its
minimum municipal contribution. This has survived the 1995-6 amendmentsto the Act in Section
76(1), which subsection recognized both agreements made and approved under Section 27 (formerly
Section 42) and agreement made, post-January 16, 1996, between a municipality and a regional
school board pursuant to subsection 76(2). Subsection 76(2) authorizes agreements for municipal
cost sharing like the agreement made between these municipalities and the Minister in 1982 and
1989.

Efficacy: promotion of legislative intent
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[110] The Province makes three pointsin its analysis of efficacy.

[111] First, before 1982, the legislation authorized the municipality to contribute to education
funding in a manner that varied from the default formula in the Act, like the way that Kings
Amalgamated School Board wasin the process of amending their Property and Finance Agreement
to aper student basisin 1980/81. The January 16, 1996, legidation continuesto provide for local
variability in municipal contributions to school boards (s.76(2)) and there is no evidence that the
legislatureintended to eliminatelocal variationsin municipal contributionsbetween 1982 and 1996.

[112] Second, the 1981 to 1982 negotiations between the Province and the municipal units that
flowed fromthe Walker Report recommendationslead to twenty-one new district school boards, that
included most of the municipal units of Nova Scotia The twenty-one district school board
agreements have aremarkable degree of similarity in content and style, and are clearly based upon
a single provincial template. All the agreements contained a section like Section 8 of the 1982
agreement in disputein thisproceeding. The template appearsto have allowed for local variability
in many provisions, including those for municipal funding contributions, and for termination and
amendment.

[113] While part of the ambiguity of the 1982 agreement may have arisen from attempts to adapt
the provincia template, which appears to have been drafted on the basis of the default formula, to
the 1982 agreement, areview of all of the agreementsdemonstratesthat the draftersof the provincial
templ ate contempl ated the possibility of local variability in municipal education funding, and some
of the agreements contain such variations.

[114] Thirdly, thetwenty-onedistrict school board agreements, including the agreement in dispute
in this proceeding, were intended by the parties to be authorized under Section 42 of the Act and
were so approved by the Governor in Council.

Acceptability: outcome complies with legal norms

[115] Applying the third aspect of Sullivan's approach, the Province argues that Kings
interpretation would make all payments made for school board funding for more than twenty-eight
years under those of the twenty-one district school board agreements that did not apply the
legidlative default formula unauthorized and illegal. Such is not, it argues, a just or reasonable
outcome.

Analysis

[116] | agree with the Province's analysis that Section 42(4) of the Act extends to education
funding; that is, the operation of adistrict school board implicitly incorporatesitsfunding. To hold
otherwise would make subsection 62(2) of the Act meaningless. The 1982 agreement, as amended
in 1989, between the Minister of Education and the four (later five) municipal units, is exactly the
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kind of agreement between the Province and municipal units (not simply amongst municipal units
per se) that was contemplated and authorized by Section 42(4) and Section 62(2) of the Act.

[117] | conclude that those district school board agreements that incorporated municipal funding
formulasthat varied from the default formula, including the agreement in disputein thisproceeding,
were intra vires the statutory authority of the Minister and municipalities at the time they were
entered into, and continue to be so authorized, pursuant to section 76 of the Act, SNS 1995-96, c.1.

G. Termination

[118] Kingsseekstermination of theagreement by two alternativemeans: dischargeby frustration
(“frustration analysis’), or, alternatively by inferring or implying a term in the agreement, absent
an express termination provision, that the agreement is unilaterally terminable by a party on
reasonable notice (“implied termination clause analysis”).

[119] Kings made theimplied termination clause analysis first and the frustration analysis last.

[120] Theimpliedtermination clauseanalysisinvolvesaninterpretative processwith asignificant
contextual component. This contextual analysis is broader than, but incorporates some factors
relevant to, the frustration analysis. In my view, the concepts and principles in the frustration
analysis assist in framing the other analysis. It istherefore appropriate to conduct the frustration
anaysisfirst.

G.1 FifthIssuee Dischargeby frustration
[121] For the analytical framework, Kings refers the Court to:

@ Angela Swan, Canadian Contract Law, Second Edition (Markham: LexisNexis,
2009) at Chapter 8, 88 8.298 to 8.336, and, in particular, to 88 8.297 to 8.300;

(b) S.M. Waddams, The Law of Contract, Fifth Edition (Toronto: Canada Law Book,
2005) at 11 360 to 380, and, in particular, to  363; and

(© Lord Denning’ s judgment (speaking for himself only) in Staffordshire Area Health
Authority v. South Saffordshire Water Works, [1978] 3 All E.R. 769 (CA).

[122] Swan and Waddams treat frustration as a risk allocation analysis; that is, an analysis of
where the parties would have placed the risk of an unforeseen event that occurred after the
agreement was formed, if the parties had considered that risk at the time of making the agreement.

[123] Waddams describes the fundamental reason for Court intervention as the occurrence of an
unexpected event so outside the range of risksthat the agreement all ocatesthat the valuesfavouring
enforcement of the agreement are outweighed (] 363).
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[124] Swan putsit more broadly. It isunnecessary to find aradical difference or fundamental
changein circumstances. An allocation of therisk can befound in either the parties’ agreement or
what can be described as the background or default alocation to the purchaser. Where it isin
neither, the doctrine of frustration becomesrelevant. The consequence for the party seeking relief
needs to be serious enough so as to exclude the courts' natural concern about becoming swamped
by claims made by mistaken plaintiffs (88.320).

[125] The Three Towns frame the legal analysis by quoting from Waddams and Fridman.

[126] Waddams asks the fundamental question of why a court intervenes and answers the
guestion: The occurrence of an unexpected event is so outside the range of risks allocated in the
agreement that the values favouring enforcement are outweighed; no mechanical rule of thumb
determines when the balance tilts (1 363).

[127] Towhich Fridman adds, at pp. 646 to 648: Frustration will not be evoked where the change
in circumstances, no matter how unexpected, simply means that the agreement will be more
expensive or onerousto perform or that it will ceaseto be advantageousto one party or uneconomic.
What is required is that the contract be impossible to perform in one of two senses: @) it becomes
impossible, either physically or legally, to perform, or b) even where physically and legally possible
to perform, it would betotally different from what the partiesintended by reason of the unexpected
event.

Analysis

[128] Havingarguedfirst that theagreementisunilaterally terminableon reasonablenotice, Kings
restricted its argument for discharge by frustration to two events that have occurred subsequently
to the agreement.

[129] The first is the statutory dissolution of the twenty-one district school boards, including
KCDSB, and their replacement with seven regional school boards, one of which wasthe Annapolis
Valley Regional School Board, resulted in “radically divergent municipal funding formulas’ as
amongst the municipal units that formed the new regional board.

[130] Thesecondisthechangetoafully elected school board resulted in thelossto Kings of input
into public education, and converted the obligation of Kings under the agreement to “something
radically different” from that contemplated in the agreement.

[131] The Three Townsrespond that the amalgamation of the three district school boardsinto one
regional board has had very little impact on the percentage contribution paid by Kings for public
education. Further, the conversion from appointed, to partially appointed and elected, thento fully
elected school boards, and the percentage of school board memberswho are residents of Kingswas
a central part of the negotiations leading to the 1982 and 1989 agreements, dealt within the
agreements, and a“foreseeabl e potential ateration or change [that would] subsequently restrict that
party from successfully claiming frustration.”
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Analysis
Change from District to Regional School Board

[132] The 1995-96 amendments to the Act replaced district school boards with seven regional
school boards. The three district school boards (Kings County, Annapolis County and West
Hants/Windsor) became the AVRSB.

[133] Themunicipal unitsinthethreedissolved district school boardshad all executed agreements
with the Minister using the same provincia template, smilar totheonein dispute. Each of thethree
district school boards operated under different municipal funding formulas.

[134] Asnoted, all municipal contributionsin the Kings school district were made on the basis of
student enrolment.

[135] All municipal contributions for the two municipal units in the West Hants school district
were made on the basis of uniform assessment.

[136] All municipal contributionsby thefour municipalitiesin Annapolis County were made 50%
on the basis of student enrolment and 50% on the basis of uniform assessment.

[137] Interestingly, the sameinterpretation issuethat isadvanced by Kingsrespectingthe KCDSB
agreement, could be raised in respect of the Annapolis agreement. Section 8(B) of that agreement
reads:

(B) ANNAPOLIS, ANNAPOLISROYAL, BRIDGETOWN and MIDDLETON agreeto make
paymentstothe ANNAPOLISDISTRICT SCHOOL BOARD, according to the prescribed education
tax_rate determined by Cabinet or calculated according to the minimum contribution described in
Schedule D attached, and any other payments recommended by the district school board and agreed
toby ANNAPOLIS, ANNAPOLISROYAL, BRIDGETOWN and MIDDLETON fromtimetotime
for expenditure levels not covered by the funding formulas. Any additional municipal contribution
toward expenditurelevel snot covered by thefunding formulas, shall becollected from ANNAPOLIS,
ANNAPOLISROYAL, BRIDGETOWN and MIDDLETON in amanner described in Schedule F.

[138] Schedule D(4) states that the municipal contribution may be collected in a manner to be
determined by the units. Schedule F, which by Section 8(B) appliesonly to “additional municipal
contributions’, that is, supplemental or extrafunding beyond the core or funding formula, contains
the formulaapplied among the Annapolis municipal unitsfor al municipal contributions of 50% by
uniform assessment and 50% per student.

[139] Themunicipal contributions to the AVRSB are as follows:
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a) as among the three former school districts, the percentage of uniform assessment of
all municipalitieswithin that former school districtisin relation to total uniform assessment within
the region;

b) asamong or between the municipal unitswithin each of the former school districts,
in accordance with their 1982 agreements. That is, for the four municipal units in Annapolis
County, 50% by student enrolment and 50% by uniform assessment; the five municipal unitsin
Kings County onthebasisof student enrolment; and the two municipal unitsin West Hants/Windsor
on the basis of uniform assessment. The total required municipal contribution from all municipal
unitsis allocated amongst the three former districts on the basis of uniform assessment.

[140] While Kings argued oraly that the possibility exists that the percentage of uniform
assessment of the former KCDSB may increase in proportion to that of the other two former school
districts, thereby adversely affecting by increasing the required contribution by Kings, no evidence
was provided that this had ever occurred in the past or the likelihood that it would occur in the
future. Such apossibility is speculative at the present time.

[141] The consolidation of the three school districts (and boards) into one, is a change in the
landscape. However, it has not made the performance of the agreement either physically or legally
impossible, nor totally different from what the parties contempl ated and intended in 1982 and 1989.

[142] With respect to the subject matter of the dispute - municipal contributions to public
education, there has been no change, or, at |east, no evidence of any change by reason of the change
from adistrict to aregiona school board.

[143] The fact that each of the three former school districts had “divergent municipal funding
formulas’ (I disagreewith Kings' characterization of themas“radically divergent”), doesnot affect
Kings ability to perform its obligation.

[144] The fact of the merger of the three school districts into one is not “the equivalent of the
destruction of the subject matter or ... the conversion of the obligationsin the contract to something
radically different than was contemplated.”

[145] The obligation of Kings has always been and remains the same - to pay its proportionate
share of public education costs.

[146] Historically, at least since 1826, the obligation of the municipal government was to collect
an area or school rate and pay it to each school section within the municipality. From 1942, the
obligation of each municipality was to collect on personal and property tax sufficient monies to
ensure the municipal school board’s budget was met. From 1970, in the case of Kings, the
obligation of Kings was to collect from property tax sufficient money to pay its share of public
education to the amalgamated school board. From 1982, the obligation was the same in respect of
the district school board. Since 1996, nothing has changed except the receiver of Kings
proportionate share of the costs of public education isaregional school board.
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[147] Theonly significant changeisthat thetotal municipal contribution to public education from
property taxation has declined from 100% in the 19" century, to about 50% after the Pottier Report
in the 1950s, to about 15% at the present time.

[148] Whilethetotal municipal contribution to public education hasincreased in terms of dollars,
as noted later in this decision, it has not increased at a greater rate than the increase in municipal
property assessment, or (apparently) inflation.

Loss of Control - Elected School Boards

[149] Before1978 (SNS, c.13), local rural school boards consisted of three trustees el ected by the
residents of the school section. Urban school boards, at |east in respect of towns, consisted of five
persons. Two were appointed by the Province; three were appointed by the town council with not
more than two of whom could be town councillors. 1n 1978 the School Boards Membership Act
provided that one-third of the school board members were to be elected, one-third appointed by
municipal councilsand one-third appointed by the Province. For amalgamated school boards, one-
half were elected and the other half were appointed by the participating municipal councils.
Membership on the school boards was apportioned on the population.

[150] The Walker Report notes that historically education was a local responsibility and that in
1954 the Pottier Royal Commission into Public Education Financing recommended, and the
Province agreed and implemented, ashift in the burden of education from its substantial relianceon
property taxation (which Justice Pottier found was too great a burden on municipalities) to about
50% by property tax and 50% by the Province.

[151] In 1974, the Graham Royal Commission strongly recommended that the Province assume
full financial responsibility for education and administration of education through the creation of
eleven regional boardsof education. TheWalker Commission disagreed with that recommendation.
While supporting a reduction in the burden of education on property taxation, the Walker Report
states: “Theviewsof thisCommission arein support of somelocal financial input, in part because
school boards and local councils have, in general, indicated during public hearings that they wish
to continueto makean “affordable” contributionto ensurelocal influencein the education decision-
making process.”

[152] The Waker Commission was not mandated and did not make formal recommendations
regarding school board membership, but the Report, at p. 19, summarizes the submissions made to
it about school membership: “The majority of submissions suggested that a board membership
whichwasone-half elected and one-half appointed by council would guarantee that board decisions
could be made with local needs, both fiscal and educational, carefully considered.”

[153] The 1982 agreement was negotiated by Kings in the context of this history.
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[154] Kings and the other participating municipalities negotiated vigorously, both at the time of
the 1982 and 1989 agreements, respecting the composition of the school board. Already “control”
of amalgamated school boardswas out of the hands of municipal councils, since 50% were el ected.
Schedule Ctothe 1982 agreement provided for a15-member board: Five appointed by the Province;
five appointed by the councils (two by Kings, one each by Berwick, Kentville and Wolfville); five
elected by five electoral districts (one consisting of Kentville, one consisting of Wolfville, two
consisting of portions of Kings County and one consisting of Berwick and a remaining portion of
Kings County). Nine of the fifteen were to be residents of Kings, and two to be residents of each
of the Three Towns.

[155] The 1989 agreement added a 16" member to the board, who was to be appointed by
Hantsport.

[156] During these negotiations, Kings recognized and was vigorous in its unsuccessful attempts
to have its proportion of school board members match as closely as possible its proportion of
municipal education funding contributions.

[157] The 1991 amendmentsto the School Boards Act eliminated the appoi ntment of members by
the Province and municipality in favour of a fully elected board. This effectively doubled the
number of members elected from each of the electoral districts under the district school board
system. Municipal councils ceased to have any direct input into education decisions, except to the
extent of being asked to agree to supplemental or extra funding beyond the Province's funding
formula

[158] At the time that Kings entered the 1982 and 1989 agreements, only one-third of the
appointments were under its control.

[159] Both before and during the timesthat the 1982 and 1989 agreements were negotiated, there
were considerabl e public discussion, and several reports recommending that school boards befully
elected, and that the only role of municipal units would be to collect the property taxes for the
municipal contribution, which contribution decreased as a percentage of thetotal cost of education.

[160] | conclude that the move to a fully elected school board in 1991 did not constitute an
unexpected event so outside the range of foreseeablerisksasto tilt the scales of fairnesstoward the
discharge of Kings from its obligations under the agreement by reason of the principles of
frustration.

G.2  Sixth Issue- Perpetual or Terminable on Reasonable Notice

Submissions

[161] Kings submits that whether a contract without a defined duration and without express
unilateral termination rightsisterminable on reasonable noticeisaquestion of law. Itissometimes
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treated as a question of whether to imply aterm into a contract that it is perpetual or subject to a
unilateral right of termination.

[162] Kingsappearsto rely heavily upon the analysisin Geoff Hall’ stext, at Chapter 3.17, for its
submissions that:

a) the modern view is that no presumption of perpetuity exists, but rather the issue
involves contractual interpretation and regard for the “entire context of the contract and parties
relationship in order to ascertain objectively and accurately theintentions of the parties’, in respect
of which extrinsic evidence is admissible (pp. 115 and 120).

b) this modern approach is supported by the following decisions: the majority decision
in Saffordshire(Lord Denning’ sdecisionwasmadeonthebasisof frustration); A& K Lick-A-Chick
Franchisev. Cordiv Enterprises, 1981 CarswelINS 113 (NSSC), which in turn relied upon Martin-
Baker Aircraft v. Canadian Flight Equipment, [1955] 2 QB 556; Rapatex (1987) v. Cantex (1997),
145 DLR (4d) 419 (ABCA); and, Imperial Qil v. Young, 1998 Carswell NFLD 224 (NCA).

C) this case is distinguishable from Credit Security Insurance Agency v. CIBC
Mortgages, 2006 CarswellOnt 2441 (OSCJ), affirmed on appeal, because in that case other
provisions for termination of the contract did exist.

[163] Kings argues, by analogy with the Imperial Oil matrix and reasoning, that this agreement
“was either terminable on reasonabl e notice from inception or, more probably, became terminable
on reasonabl e noti ce once the subject matter of the agreement had ceased to exist except through a
deemed successorship imposed by statute, or had been radically transformed through abolition of
municipally appointed school members and merger of the school board into alarger area....” (This
submission comes close to an analysis based on the frustration doctrine without reference to the
limits applicable to that doctrine.)

[164] Kings notes that:

@ fromitsinception, thefunding arrangement was detrimental to Kings, and known by
it to be so (Kings described it as a windfall for the Towns); Kings only protection was control
through “favourable Board membership,” now lost through an elected regional board;

(b) nothing is left of the agreement, except for the municipal funding arrangement; the
rest has been superceded by legisation;

(© the agreement did not contemplate that its termswould be perpetually frozen since
Section 11 provided for areview; and

(d) unlike scenariosin, for example, Fort Francisv. Boise Cascade, [1983] 1 SCR 171,
Kings did not receive a one-time capital benefit at the beginning of the contract.
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[165] Kings cites the Minister of Education’s letter of May 14, 2009, which appears to be a
response to Kings notice of termination of the agreement of November 28, 2008, as well as
Kentville srequest of the Provincethat it doesnot assist Kings' legidlatively to become discharged
from the agreement. The Minster wrote that a legidative fix was unnecessary, but stated,
presumably based on the report attached to Kings' November 28, 2008, |etter: “it would appear,
however, that over the past 27 years circumstances have changed ... the original agreement does not
contain an expiry date; however, thereis ample precedent in contract law to resolve termination of
agreements where no expiry date exists.”

[166] Inanticipation of the Three Towns argumentsfor not terminating the contract, Kingsnotes:

@ The amendment clause (section 12 of the 1982 agreement) does not deal with
termination. Some of the 1982 district school board agreements do contain a clause whereby the
agreement can be amended or terminated.

(b) Section 42(7) in the 1982 amendment to the Act gave the Governor in Council, on
advice of the Minister, the authority to terminate a Section 42(4) agreement (or to amend it with
approval of the parties). Kingsarguesthat thisisnot relevant: “It ssmply reflects acommon place
advantage’ the Province can give itself that municipalities cannot give themselves.

(© While giving Kings the common-law right of termination on reasonabl e notice may
appear to have drastic consequences, the fact that legislation in 1982 and later years mandates that
inter-municipal school boards operate the schools and obtain municipal funding at the prescribed
education tax rate under the Act based on uniform assessment meansthat little will actually change.

[167] The Three Towns submit that the agreement may not be unilaterally terminated by one of
the parties, but may be terminated by the Minister of Education.

[168] They note that the agreement contains no provision respecting duration or termination, but
does contain a provision for amendment (Section 12). By the Three Towns' interpretation of the
agreement, it al so containsaprovision by which the manner of collection of municipal contributions
can be selected or, presumably, atered, with the consent of three or more municipal counsels
representing 50% of the County’ s population (Section 8(B)).

[169] The Three Towns argue that seeking a change to the municipal funding formulainvolves
amendment, not termination, of the agreement. While legislation since the agreement has
superceded other aspects of the agreement, it cannot be said that the agreement, at the time it was
entered into, made no provision for the parties to alter the funding formulaif they chose.

[170] LikeKings,the Three Townsreliesheavily onthe Geoff Hall analysis. They acknowledge
theissue as one of contract interpretation; that is, whether to imply a right of unilateral termination
on reasonable notice. The answer depends in part on whether the terms respecting termination
already exist.
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[171] The Three Towns cite Hall’s analysis at the top of p. 118 respecting Shaw Cable Systems
(Manitoba) v. Canadian Legion Memorial Foundation, [1997] M.J. 65 (MBCA) (inwhich decision
the Court declined to imply aright of unilateral termination on reasonable notice) to the effect that
cases go both ways and each case turns on its own particular provisions and facts. Applying Shaw,
they arguethat thefact that the partiesturned their mindsto switching from uniform assessment (the
default legislative formula) to per student funding, and that they provided in the agreement ameans
toalter themethod of funding (in Section 8(B) and/or Section 12), constitutesan expression of intent
not to provide aright of unilateral termination on reasonable notice. The Three Towns argue that
to allow Kings to unilaterally terminate the contract would permit it to “end run” the amending
formulait agreed to.

[172] The Three Townscite Cookev. CKQY, [1963] O.J. 719 (OHCJ), referred to in Geoff Hall’s
text at pp. 119 - 120, for the proposition that where an agreement contains some circumstances
permitting termination, it should not imply other termination provisions. In the case at bar, the
Three Towns say that the parties provided a means to change the funding formula.

[173] Onasecond and different tack, the Three Towns notethat the vast majority of casesrelating
to perpetual contracts, including those cited by Kings, invol verelationships of acommercial nature.

[174] In ora argument, the Three Towns expands on this point: There are no similar factual
circumstances to those of the case at bar involving multiple public bodies, from which this Court
can take guidance, except possibly Green Tree Village Community Centrev. Srata Plan NW 194,
[1980] B.C.J. 52 (BCSC).

[175] Inthat case, five Strata Corporations (which appears to be similar to condo corporationsin
NovaScotia) and asociety entered into agreementswhereby the Strata Corporations agreed to share
the expenses of ato-be constructed community centre. One of the Strata Corporations attempted
to terminate the agreement before the community centre was constructed, at atime wheretherewas
no breach of the agreements with respect to the construction of the community centre. The effect
of permitting the unilateral termination would have been to doom the community centreto failure.
Citing Luxor (Eastbourne) v. Cooper, [1941] A.C. 108, at p. 137, for the law respecting the
implication of terms in a contract, the court declined to imply a term authorizing unilateral
termination of the agreement.

[176] The Three Towns argue that arelevant circumstance isthe statutory framework at the time
the agreements were entered into. Section 42(7)(b) of the Act authorized the Governor in Council
to terminate Section 42 agreements. Section 42(7)(a) did authorize the Governor in Council to
amend an agreement with the approval of all parties. No provision in the Act permitted a
municipality to unilaterally terminate or amend a Section 42 agreement.

[177] Finally, the Three Townsnotethat asrecently as 2005, courts have acknowledged that inthe
appropriate circumstances, agreements may be viewed as of perpetual duration. They cite Shergar
Developmentsv. Windsor, [2004] OTC 130 (OSCJ), wherein a 1888 agreement to maintain railway
bridges was upheld against arailway company which had abandoned use of therail line.
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Analysis

[178] Absence of an express provision for termination does not raise a presumption that the
agreement is perpetual or that it is unilaterally terminable on reasonable notice.

[179] Whether the Court shouldimply aprovision, respecting duration, isamatter of interpretation
that involves:

a) general contract law respecting implying a term where none expressly exists; and,

b) examining the entire context of the contract and the parties’ relationship in order to
ascertain objectively and accurately the intentions of the parties (Geoff Hall, p. 115).

[180] The following propositions are not helpful:
a) No agreement should bind a party indefinitely.

b) A party should not be entitled to unilaterally walk from an agreement solely because
itis not beneficial to that party.

[181] Theanalysisinthisdisputenecessitatesreconcilingthegeneral principlesfor implyingterms
(in this case, respecting duration) with the principles underlying the law of frustration. This
reconciliation is not directly addressed by Geoff Hall.

[182] Asnoted, the principles of frustration are concerned with equity and fairness - whether the
occurrence of an unexpected event is so outside the range of risks allocated in the agreement that
the valuesfavouring enforcement are outweighed. Itisnot concerned with the presence or absence
of other provisions for termination of the agreement, but rather whether the unforeseen event is so
great as to discharge an agreed obligation.
[183] The principleswhich underliethe approach of courtstoimplication of termsare not so clear.
[184] GHL Fridman, at pp. 465 - 481, concludes that the basis for implication of a term is
discovery of what the parties would have intended - not what a court thinks reasonable or fair. He
lists three circumstances when implication is permissible:
(1) when it is reasonably necessary, having regard to the surrounding circumstances,
(i)  when based on custom; and,

(i) when a statute makes the implication of aterm in a contract necessary.
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This analysisis close to that of Justice LeDain in Canadian Pacific Hotels v. Bank of Montreal
[1987] 1 SCR 711, where he listed three kinds of implied terms. implied by custom or usage,
implied as alegal incident of a particular kind of contract, and implied on the presumed intention
of the parties where necessary to give business efficiency to a contract.

[185] The most significant circumstance for implication is where it is necessary to make the
agreement effective - to give it “business efficacy.” This involves asking what the “officious
bystander” would say that the partiesintended if the issue was drawn to their intention. Fridman
notes Lord Denning’'s unsuccessful attempt in Liverpool City Council v. Irwin, [1976] Q.B. 319
(CA), overturned by the House of Lords, [1976] 2 All E.R. 39, to give courts the power to import
terms not only when the parties left a gap unwittingly or carelessly or when it was necessary to do
so, but whenever it was reasonable to do so.

[186] In Shell United KingdomLtd. v. Lostock GaragesLtd., [1977] 1 All E.R. 481, Lord Denning
corrected his analysis and described two distinct sources of implied terms:

)] terms that are implied by custom, and

i) termsthat are implied into specific contracts, ad hoc, on the basis of necessity - not
on the basis of reasonableness alone.

[187] Finally, Fridman described the three possible bases for the theory of implied terms:

)] where the parties’ intentions are clear from the contract and its surrounding
circumstances, and they would have included the term if they had thought of it;

i) to give effect to the reasonabl e expectations of the parties; and,
iii) to give purpose and effect to the rest of the agreement.

[188] Fridman notes an element of fiction and deficiencies in each of these theories. The first
theory gives the courts alimited role and the last, a more activist role.

[189] John Swan in Canadian Contract Law, 1% Edition (Markham: LexisNexis, 2006) at Chapter
8.1.3, describes the process “ as an exercise of judicial policy-making where the gaps arefilled, not
by considering what the parties, had they thought about the issue, might have provided, but smply
by what the court thinks should be provided.” (p. 531).

[190] The idea that the sole source of the parties’ obligations is their will as expressed in the
contract is 19" century thinking that should no longer apply. Whenitisplain that thereisan omitted
term, a solution may be found by drawing inferences by what the parties said or did, but equally
from common understandings in the trade or even by “default rules” imposed by the court. Swan
advances as the proper approach that was taken by the Ontario Court of Appeal in Scapillati v. A
Potvin Construction, 1999 CarswellOnt 1844, where the court considered not only the parties
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intentionsbut al so factors, such asthe nature of the parties’ relationship, custom, general knowledge
and foreseeability.

[191] | do not accept that imputing aterm into acontract can be made solely onthe basisthat itis
reasonable for the purpose of giving business efficacy to the contract. It can be made when it is
reasonably necessary to give efficacy to the agreement. The analysis of “fairness’ must be made
in this context.

[192] Theconclusioninthisproceeding doesnot turn on whether the Court takesthe “traditional”
approach - what the Court thinksthe partieswould have expressly considered if they had considered
the issue, or the “modern” policy-based approach - an objective analysis of what should be done
inlight of the nature of the parties' relationship, the nature of the agreement, the general knowledge
of the parties, and custom.

[193] Both approachesleadtothe sameresult. Whether by way of theimputing an intentionto the
partiesor an analysisof what the Court thinksisnecessary to give efficacy to the agreement, no right
should be imputed that would permit unilateral termination on reasonable notice of this agreement
by Kings.

[194] Applying the traditional approach, | agree with the Three Towns that the correct
interpretation of the agreement, in the context of the circumstances that existed in 1982 and 1989,
isthat it contained severa elements, one of which dealt with the funding formula for municipal
contributions to the school board. The agreement contained a provision (Section 12) for
amendments.

[195] Thefact that, since 1996, amendmentsto the Act appear to have made the other elements of
the agreement superfluous does not eliminate the express provision in the agreement that enables
thefunding formulato be amended, nor my conclusion that the partieslikely understand that section
11 was a mechanism to revisit the funding formula, and section 12 was the legal mechanism by
which it could be formally changed.

[196] Thisinterpretation isreinforced by the fact that the 1982 agreement was one of the series
of similar district school board agreements created from a provincia template. Some of the
agreements included provisions for termination in the sense of allowing a party to withdraw from
the agreement, that is, to withdraw from the school district (an apparent option in 1982), and for
review of the funding formulas and/or operations, and for amending the agreement, but none of the
agreements contained aprovision for “termination” of the entire agreement. This contextual factor
reinforcesthe Three Towns' argument that thefunding formulawasintended to be dealt with by way
of the amendment clause.

[197] Examples of the provisionsinclude:

Section 10 of the Annapolis agreement:
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(A) This agreement may be amended at anytime by mutual consent of the partiesinvolved. [The
exact words of the Kings' agreement]

(B) Notwithstanding Section 10 (A) above, the funding arrangements described in Schedule F
shall be in force for the 1982 calendar year and these funding arrangements shall be
automatically reviewed as of that date.

Section 10 (B) of the Digby agreement:

(B) Notwithstanding Section 10 (A) above, thefunding agreementsdescribed in Schedul e F shall
beinforcefor the 1982 calendar year and each year thereafter, unless changed by the mutual
consent of the parties to this agreement, as arranged by areview of the funding, which may
be regquested by any of the parties from time to time.

Subsection 10 (B) of the Guysborough agreement:

(B) Notwithstanding Section 10 (A) above, the funding arrangements described in Schedule F
shall in force for the 1982 calendar year.

[198] TheWest Hants' agreement does not contain the standard Section 10, but Section 11 “Limit
to Agreement” reinforces the idea that changes to the agreement are matters of amendment:

Itisagreed that this Agreement shall enureto the benefit of the and be binding upon the parties hereto,
their successors and assigns, however, this Agreement shall be subject to an automatic review by the
parties hereto every three (3) years and following such review, must be renegotiated at the request of
any party. Notwithstanding the above, amendmentsto this Agreement resulting fromthisreview must
be agreed to in writing by the parties to this Agreement.

[199] The Lunenburg agreement similarly tied review of the provisions of the agreement to a
clause permitting amendments.

[200] None of the agreements expressly provided for termination. Three of the agreements did
expressly provide for the admission to, or withdrawal from, a school district of a municipal unit.
Said differently, there was no provision for termination of district school boards but provision for
the withdrawal of a municipal unit in some agreements. An example of the clause found in the
Shelburne, Lunenburg and Y armouth agreement is Section 10 (B) of the Shelburne agreement:

Municipal unitsmay be admitted to or withdraw from the District and as partiesto thisagreement only
by agreement, in writing, of al parties hereto.

[201] Application of the “modern” approach adds other contextual considerations.

[202] Thefirst of these contextual considerationsis the relationship of the parties and the setting
of the contract. The nature of this contract is not commercial. Inthissense, itisunlike amost all
of the caselaw cited to the Court that invol vesrel ationshipswhere the parties must both benefit from
the contract or thereisthe possibility that one of the parties may go out of businessor ceaseto exist.
Relevant considerations in commercial cases often include the personal relationship between the
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parties, particularly in the context of employment and franchise agreements. Cameron JA. said it
succinctly in Imperial Oil at 1 34-35. In his text, Fridman enumerates, beginning at p. 469,
circumstanceswheretermsareimplied, many of whichinvolved commercial transactionsthat inject
the element of personality, trust, and capacity to perform.

[203] This agreement was made between governmentsin the context of the Walker Commission
and the statutory framework for municipal education funding contained in the Act. The agreement
does not depend upon personal relationships or competencies (“best efforts’ considerations), or
“trust and confidence and the delegation of authority” (Hall, p. 115). The Act requires that
municipalities contribute to the cost of public education. The only performance required of a
municipal unit isto raiseits share of the education tax and pay its share to the school board. None
of the elements of commercial-like performance exist. None of the risks of bankruptcy, breach of
trust or confidence, or substandard/defective performance, exist.

[204] At the time of the 1982 agreement, and for some years before that, the default funding
formula required municipalities to share on the basis of assessment (uniform assessment first
appeared in 1982). However, the Act expressly provided that municipalities could contribute
amongst themselves on a basis other than the default formula. It is a relevant contextual
consideration that the parties to this agreement turned their minds to the issue of the default
legidative formula when they voluntarily agreed to pay on the basis of student enrolment.

[205] The legidative framework has not changed since 1982. The legidlation still provides that
the municipalities may agree to contribute proportionally on the basis of uniform assessment (the
default formula) or on the basis of any agreement entered into by them and the Minister or, since
1996, between them and the regional school board.

[206] A third contextual consideration that pervadesthe “modern” approach to the implication of
termsisfairness,

[207] Itispart of Kings argument that it is unfair that they, almost alone, contributes to public
education on the basis of student enrolment and not on the basis of the default formula. They
acknowledge that some other municipal units (for example, those in Annapolis County and those
in the French language school board also pay in part on the basis of student enrolment). Kings
arguesthat itisunfair that they pay, in effect, amost one million dollars per year more in education
funding than they would under the default formula. At the same time that it argues that thisis a
significant inequity, Kings suggests that the impact upon its partners in the school board is not
significant or, at least, not as significant as the Three Towns submit.

[208] Thefairnessargument necessitates acomparison of the circumstancesand impact upon each
of the parties in 1982 with the present day. This “change in circumstance” type of anaysis is
foundational to the frustration analysis (Lord Denning in Staffordshire; Waddams {{ 360-380;
Fridman, c.17), and wasimportant to some cases decided under the perpetual contract analysis(for
example, the majority in Staffordshire, Fort Frances, Shaw Cablesystems, Imperial Oil, Shergar,
Cumberland Trust v. Maritime Electric 2000 PEICTD 1, Hopper Estate v. Salisbury 2005 NBQB
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448). While no party focussed on this comparison or provided direct evidence showing the
comparison, thefinancial impact upon the respective municipal unitsin 1982 and at the present time
is available through the affidavits and records filed.

[209] A comparison of student enrolment, uniform assessment and the respective municipal
contributions for public education, as between 1981/2 (when the agreement was negotiated), 1989
(when the agreement was amended) and 2008/9 demonstrates that very little has changed vis-a-vis
themunicipalities. Theonly significant changeisthat uniform assessment in themunicipal unitshas
increased more substantially than the municipal contribution to public education. Thisshould have
had the effect of reducing the amount per $100.00 of assessment raised by municipalities for the
education tax. Said differently, nothing appears to have changed from the time that Kings and the
other municipal unitsconsciously agreed to share public education costs on auser-pay (per student)

basis, instead of the default (uniform assessment) formula.

[210]

and Exhibit 6 Tab 19, Tab 79 and Tab 126, the following:

It ispossible to glean from many of the exhibitsfiled, and in particular Exhibit 4, Exhibit 7,

Student Population
Total Kings Kentville Wolfville Berwick Hantsport
1981/2 app.11,000 83% 10% 4.3% 2.7% N/A
1988/9 11,073 81.9% 8.6% 4.2% 3.2% 2.2%
2008 9,578 80.9% 8.5% 5.2% 3.5% 1.9%
Uniform Assessment
Total Kings Kentville Wolfville Berwick Hantsport
1981 519 370M 7TM 49 M 23M N/A
Million (71.2%) (14.9%) (9.4%) (4.5%)
1988 1.493 1.145B 176M 117M 55M 47M
Billion (74.3%) (11.4%) (7.6%) (3.6%) (3.1%)
2008 3.709 2.735B 388M 367M 116M 103M
Billion (73.7%) (10.5%) (9.9%) (3.1%) (2.8%)
Municipal Education Contribution
Total Kings Kentville Wolfville Berwick Hantsport
1981/2
Per Student 4.078 3.384M 438 175 110 N/A
Million Thousand Thousand Thousand
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Per Uniform Assessment 2.903 M 608T 383T 183T N/A
Difference (reduction in (481T) 200T 208T 73T N/A
brackets)
1988/9
Per Student 5.855M 4.795M 501T 245T 188T 126T
Per Uniform Assessment 4.352M 688T 4447 210T 180T
Difference (443T) 187T 199T 22T 54T
2009/10
Per Student 11.868M 9.607M 1.010M 615T 4147 2227
Per Uniform Assessment 8.753M 1.241M 1.176M 370T 328T
Difference (854T) 231T 561T (44T) 107T

Not all the records show identical information, but only one figure appearsto deviate by more than
aminor amount from the above. The 1981/2 assessment figure was the “full assessment” optionin
the Morse September 1980 analysis. Tab 135 containsaschool board profile showing “ assessment”
for calculating the education tax at $861,101,523 (without amunicipal breakdown). It also appears
that the total municipal contribution for the first year of the district board was estimated at
$3,020,855.00 and was actually $4,078,000.00 as noted above.

[211] Observationsfrom these tables are that uniform assessment appearsto have increased from
about 550 million, inclusive of Hantsport (possibly 863 million), in 1982to 3.709 billionin2009/10;
or between 430% and 675%. In the same period of time, the municipal education contribution has
increased from about 4 million in 1982 to about 12 million in 2009/2010, or about 300%. The
increase in the municipal contribution to education has been one-half of the increase in municipal
assessment over the same 28-year period. Itislogical that the education tax per $100 of assessment
should have decreased by about one-half in the last 28 years. Thisisnot a case like Saffordshire
(where the cost of producing the water increased by 20 times (2000%) that had no way to recover
that cost), nor the other cases where the passage of time and inflation created significant financial
hardship totheapplicant. Inthiscasethe assessments, upon which the educationtaxesare collected,
appear to have increased at a substantially greater rate than the tax.

[212] Since Kings entered the 1982 agreement, the student population, the ratio of student
enrolment from each of themunicipal unitsand theratio of uniform assessment among the municipal
units, have remained approximately constant. The relative position of each municipal unit, in
relation to the others, has not changed. Very little has changed from the time that the parties
consciously agreed to adopt the per student funding formula in place of the default uniform
assessment formula.
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[213] It appearsthat thedifferential between what Kingsdid contribute on the per student formula
and would contribute by the uniform assessment formula in 1982 was about $481,000.00. It has
almost doubled to $854,000.00 in 2009/10; however, relative to the growth in public education
spending by all levels of government and uniform assessment, it has decreased substantially.

[214] Initidly, the Three Towns predicted asignificant adversefinancial impact upon property tax
payersif the Court terminated the agreement asrequested by Kings. Kingsresponded with demands
for particulars which resulted in an acknowledgment that the consequence was somewhat lessdire
than initially predicted. For example, in response to Interrogatories, Wolfville admitted that its
original estimate of an annual tax increase of $677.00 per dwelling unit would likely be $234.00 per
dwelling unit.

[215] BecauseKingsnow pays81% of school funding vis-a-visthe other four municipal units, and
the Three Townsthat are adversely affected pay 15.6%, the financial impact upon the Three Towns
would be about 5.2 times greater than upon Kings. Said differently, for every one cent per hundred
dollars of uniform assessment saved on Kings education tax rate, the Three Towns would, on
average, be required to collect 5.2 cents per hundred dollars of uniform assessment.

[216] If Wolfville, with 5.2% of the students and 9.9% of uniform assessment, isrequired to make
up $561,000.00 of the $854,000.00 saved by Kings, with 80.9% of the students and 73.7% of
uniformassessment, theadverseimpact on Wolfvilleratepayerswould be 7.44 times (744%) greater
than the beneficial impact on Kings' ratepayers. |f the adverse impact would be $234.00 per
dwelling unitin Wolfville, the beneficial impact would be about $31.00 per dwelling unit in Kings.

[217] Kings claims that holding it to its agreement is unfair to the ratepayers of Kings, and the
impact on the ratepayers of the Three Towns are not significant. The point of my analysis of
financia impactsisthat whatever theimpact upon Kings, it issignificantly lessthan on its partners.
In this respect terminating the agreement would be more unfair to the others, than continuing it
would be to Kings.

[218] The most important aspect of this contextual factor is that none of the financial data and
variables have changed from 1982 to 2010. Thetotal cost of education has gone up, but relative to
that, the value of real property within the municipalities hasincreased at a substantially greater rate
and therefore so has the ability to contribute to public education financing.

[219] Another aspect of the “unfairness’ analysis asks the question of whether it is unfair for
municipal contributions to be made on a per student, or “user pay,” basis as opposed to uniform
assessment. Kings proffers no argument on this point other than that the Act, based on the analysis
in Pottier and Walker Reports, provides adefault formulabased on uniform assessment. It appears
that at thetime of the Pottier Report there existed asubstantial differencein the quality of education
provided to students in some urban areas compared to students in some poorer rural areas. The
Reports stated that students should not receive a lesser education because they lived in one of the
poorer areas. While the Reports stated that “areas’ should contribute on basis of uniform
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assessment, the Act effectively defined each municipal unit asaseparate“area.” | amnot convinced
that it isunfair that adjoining municipalitieswithin the same county, region or “area’ contribute on
the basisof student enrolment rather than uniform assessment. Contributions by the Province under
the foundation program have been calculated on a per student basis. Not all cost-sharing
arrangements among municipalities are on the basis of uniform assessment. There is nothing
inherently unfair about an agreement that provides for municipal contribution to public education
being on a per student basis. Although most other district school board agreements followed the
default formula, it does not make this agreement any lessfair.

[220] A final contextual issue raised by Kings, both in the frustration issue and in the fairness
aspect of thisissue, werethefact that in 1982 municipal councilswho raised the property taxes and
paid the local share of public education had some control over appointments to the district school
board. It suggeststhat the loss of that control by reason of school boards becoming fully elected in
1991, and the merger of the three district boards into one regional board, has reduced municipal
input into the public education process.

[221] Until the middle part of the 20" century, school board trustees were elected (not appointed
by municipal councils) and school rates were collected almost entirely on the basis of personal and
real property assessment within the various school sections. In the history of public education in
Nova Scotia, cities, towns and municipalities have appointed a majority of the municipal school
board members for only a short interlude. At the present time, school board members are elected
on the basis of population from electoral districts within each region. | see no significant change
in the nature or quality of “local input” that results from elected school boards than from the short
gpan in the history of education when school board memberswere, in part, appointed by municipal
councils. No evidence was produced that local elected school board membersare any lessvigilant,
vigorous, or effective in promoting local interests that those who were appointed by municipal
councils. No unfairness arises from the return to elected school boards.

[222] In summary, the agreement, in its entire context, is an agreement between governments
respecting the financing of public education. It isnot the kind of agreement to which courts have
normally imputed unilateral termination clauses in the absence of an express termination clause.
The characteristicsof commercial contracts are not present in this circumstance - the financing of
public education, and therefore are not relevant.

[223] The circumstances that existed in 1982 are not significantly different today.

[224] The 1982 agreement, as amended in 1989, contained a provision for amending the
agreement, One of the elements of that agreement was the funding formula. There is no need to
imply aunilateral termination clause on reasonable notice in light of that express provision, which
| find was intended by the parties to deal with the situation raised by Kingsin this application.

Reasonable Notice
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[225] If | amin error in respect of this analysis, and it is fair to imply a unilateral termination
clause on reasonabl e notice, | would not have found that the notice of Kings' formal decision, made
(given) in or about January 2008, is sufficient in the context of what was clearly intended to be a
long-term agreement. Many of the municipalities negotiated into their 1982 district school board
agreements five-year transition periods before implementation of the funding formula. In 1988,
Kings proposed to Hantsport that there be afive-year transition period before it became subject to
the per student funding formula. Thiswas, and was intended to be along term agreement. | would
likely have found in these circumstances that reasonable notice would be at least five years.

Costs

[226] If the parties are unable to agree, they are free to make submissions to the Court regarding
costs.



