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[1] Thisisadecision on costsarising out of an action that was heard over six days
in January and February of 2009. The Plaintiff, Bernard Farrell, brought an action
against Richard and Mary Casavant as a result of a motor vehicle accident that
occurred on January 9", 2004. In my decision, | found that the Defendants vehicle
slid onapatch of iceinto the Plaintiff’ slane of travel causing the collision. However,
| also found that the Defendant driver had been operating hisvehiclewiththe ordinary
care, caution and skill which a driver would be expected to exercise in the
circumstances and that the accident occurred without negligence on his part. |
concluded that this was an unfortunate accident for which no one was legally liable
and | dismissed the Plaintiff’s claam. Damages were provisionally assessed in the
total amount of $10,879.48 which included $2,200.00 for a quantum meruit claim

advanced by the Plaintiff’swife.

[2] Inmy provisional assessment of damages, | concluded that the Plaintiff’ s non-
pecuniary general damages were limited to the $2,500.00 “cap” provided for in the
Automobilelnsurance Refor m Act andthe AutomobilelnsuranceTort Recovery
Limitation Regulations which came into effect just months prior to this collision.
Whiletheconstitutionality of thislegislation had been challengedin NovaScotiaprior

to this case being heard — to my knowledge this was the first case in the province in
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which thislegislation and its regul ations were analyzed and applied in an assessment

of damages.

[3] Thematter now returnsto meto deal withtheissueof costs. Counsel have been
unable to agree as to what costs should be awarded in this proceeding (if any) and

have therefore filed written submissions on the issue.

[4] Thesuccessful Defendants seek costs and disbursementsfrom the Plaintiff in

the amount of $27,315.26 which is broken down as follows;

Basic amount per Tariff A on Scale 2

with an “amount involved” of $107,500.00 . .... ..., $12,250.00
“Length of tria” addition of $2,000.00 perday x 6days .................. 12,000.00
DIShUISEMENES . . . . oottt e e e e e 3,065.26
Total . $27,315.26

[5] ThePaintiff submitsthat despite the Defendants success no costs should be
awarded or, dternatively, a modest amount should be ordered not exceeding

$1,500.00. Additional details concerning each parties position are set out below.
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THE DEFENDANTS POSITION

[6] TheDefendants takethepositionthat asthey weresuccessful at trial —they are
entitled to costs. They invite the court to set the “amount involved”’ under Tariff A
of the Costsand Fees Act at $107,500.00 and award basic costs of $12,500.00 based
on Scale 2. They have raised a number of factors in support of their position

including:

@ Thefact that inthe Plaintiff’ spretrial brief claimswere advanced in amounts
ranging from $88,127.48 to $135,127.48. Thiswas significantly more than
the $10,879.48 provisionally assessed by the court aswell asthe amount that
was actually awarded by the court —which was nil;

(b) The fact that the trial was more complex and important than an average case
in light of the fact that this was the first case in Nova Scotia to apply our
province' s minor injury legislation in an assessment of damages,

(© The fact that the Defendants made two formal written Offers to Settle
neither of which was accepted. The first Offer was in the amount of
$16,269.48 (inclusive of prejudgment interest and costs) and was forwarded
to the Plaintiff’ s solicitor on November 28", 2005. The second Offer wasin
the amount of $40,000.00 (inclusive of prejudgment interest and costs) and
was forwarded to the Plaintiff’s solicitor on October 10", 2008.

[7] In addition, as per Tariff A, the Defendants seek an additional $12,000.00
which represents $2,000.00 per day for each day of trial and disbursementstotalling

$3,065.26.
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THE PLAINTIFF S POSITION

[8] The Plaintiff submits that notwithstanding the usual rule that costs follow the
cause, this is one of those rare and exceptional cases where it is just to deny the
Defendantstheir costs. The Plaintiff asksthe court to order that each party bear their

own costs and has raised a number of factorsin support of this position including:

@ The case was novel and involved the interpretation of new legidlation;

(b) the case was of significant publicimportance and wasa*test case” on behalf
of the “insurance industry”. According to the Plaintiff — one of the key
reasons the matter proceeded to trial wasto obtain aprecedent relating to the
interpretation of the new legidation;

(© The Plaintiff is a man of modest means who has aready incurred
disbursementsin excessof $12,000.00to bringthecasetotria. ThePlaintiff
submits that an award of costs in these circumstances would compound the
financia hardship that he has suffered as aresult of the accident and, in the
circumstances, would not be in the interests of justice.

[9] The Plaintiff suggests that if the court is inclined to award costs to the
Defendants, it should consider awarding amodest lump sum not exceeding $1,500.00

payable within 90 days of this decision.



Page: 6
ANALYSISAND CONCLUSIONS

[10] Both counsd have referred me to the new Civil Procedure Rules and have
suggested that it does not matter whether costs are determined under the 1972 Rules
or under the present Rules as | have adiscretion under either set of Rulesto take into
account the same considerations. For the purpose of thisdecision, | will refer to the

present Civil Procedure Rules.

[11] My analysisbeginswith Civil Procedure Rule 77.02 which provides:

77.02 (1) A presidingjudge may, at any time, make any order about costs as the
judgeis satisfied will do justice between the parties.

(2) Nothing in these Rules limits the general discretion of ajudge to make
any order about costs, except costs that are awarded after acceptance of a
formal offer to settle under Rule 10.05, of Rule 10 — Settlement.

[12] Rule77.03 provides:

77.03 (1) A judgemay order that partiesbear their own costs, one party pay costs
to another, two or more parties jointly pay costs, a party pay costs out of a
fund or an estate, or that liability for party and party costs is fixed in any
other way.

(3) Costsof aproceeding follow the result, unless ajudge orders or aRule
provides otherwise.



[13]

[14]

[15]
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Rule 77.06(1) provides:

77.06 (1) Party and party costs of a proceeding must, unless a judge orders
otherwise, be fixed by the judge in accordance with tariffs of costs and fees
determined under the Costs and Fees Act, a copy of which is reproduced at
the end of this Rule 77.

The Tariffs provide:

In these Tariffs unless otherwise prescribed, the “amount involved” shall be:

(b) where the main issue is a monetary claim which is dismissed, an
amount determined having regard to

(i) the amount of damages provisionally assessed by the court, if any,
(ii) theamount claimed, if any,
(iii) the complexity of the proceeding, and

(iv) theimportance of the issues;

Rule 77.07 provides:

77.07 gl) A # udgewho fixes costs may add an amount to, or subtract an amount
rom, taritf costs.

2 The following are examples of factors that may be relevant on a
request that tariff costs be increased or decreased after thetrial of an action,
or hearing of an application:

@ the amount claimed in relation to the amount recovered,;

(b) awritten offer of settlement, whether made formally under Rule 10
— Settlement or otherwise, that is not accepted;
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(© an offer of contribution;
(d) a payment into court;
(e) conduct of a party affecting the speed or expense of the proceeding;

()] astep in the proceeding that istaken improperly, abusively, through
excessive caution, by neglect or mistake, or unnecessarily;

(9 astepintheproceeding aparty was required to take because the other
party unreasonably withheld consent;

(h) afailure to admit something that should have been admitted.

[16] In my view, of the examples listed above, only the factorsreferred to in Civil

Procedure Rule 77.07(2)(a) and (b) are germane to the costs of this action.

[17] | must begin my analysis by determining the “amount involved” in the case.
Asthis proceeding involved amonetary claim which was dismissed, | must consider
the amount of damages provisionally assessed ($10,879.48), the amount claimed by
thePlaintiff (between $88,127.48 and $135,127.48), the compl exity of the proceeding

and the importance of the issues (Costsand Fees Act.)

[18] Thefirst two factors speak for themselves. In my opinion, the complexity and
importance of the proceeding was enhanced due to the fact that thiswasthefirst case

inthe provinceinwhichthe Automaobilel nsuranceRefor m Act andthe Automobile
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Insurance Tort Recovery Limitation Regulationswere analyzed and applied in an
assessment of damages. Taking all of these factors into account, | have determined
that the “amount involved” should be set at $65,000.00 and that costs should be

determined based on Scale 2. That resultsin basic costs of $7,250.00.

[19] | must then determine the length of trial. Tariff A provides:

In applying this Schedule the “length of trial” isto be fixed by a Trial Judge.

The length of trial is an additional factor to be included in calculating costs under
this Tariff and therefore two thousand dollars ($2,000) shall be added to the amount
calculated under this tariff for each day of trial as determined by the trial judge.

[20] Thetrial washeard over asix day period but the court actually sat for only five
and ahalf days. | concludethat the length of trial was 5 Y2 days and that according to
Tariff A an extra$11,000.00 ($2,000.00 per day x 5 ¥2 days) should be added to the

costs award.

[21] In addition, the Defendants are claiming disbursements in the amount of

$3,065.26. Rule 77.10 provides:
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77.10 (1) Anaward of party and party costsincludes necessary and reasonable
disbursements pertaining to the subject of the award.

2 A provision in an award for an apportionment of costs applies to
disbursements, unless a judge orders otherwise.

[22] TheDefendantshaveprovidedadetailedlist of al disbursementsbeing claimed
and have offered to provide additional particulars or proof of disbursements if
required by the Plaintiff. No issue has been taken by the Plaintiff with the specific
disbursements being claimed by the Defendants and | am satisfied that the

disbursements were necessary and reasonable in the circumstances.

[23] That takes meto Civil Procedure Rule 77.07(1) and (2) which providesfor an
amount to be added to or subtracted from tariff costs based on any factors that the
court considers relevant — examples of which are set out in the Rule. Both parties
have provided the court with additional factors that they submit are relevant to the

issue of costs.

[24] The Plaintiff submits that he is a man of modest means and asks the court to
deny costs on this basis. It is important to note that the Plaintiff has not applied

pursuant to Civil ProcedureRule 77.04 (former Rule5.17) to berelieved fromliability



Page: 11

for costs because of poverty. In addition, no evidence has been filed with the court
setting out the Plaintiff's financial circumstances (while | had evidence at tria
concerning hisannual income, | have not been provided with astatement of assetsand

liabilities.)

[25] Whilethere have been occasionsin this province (predominantly in the family
law context) inwhichthe court has considered aparty’ sfinancial circumstanceswhen
dealing with the issue of costs, this factor is not usually taken into account by the
court. Asindicated by Goodfellow, J.in Gilfoy et al. v. Kelloway et al. (2000), 184

N.SR. (2d) 226 (N.S.S.C.) at 7 25:

More importantly, the determination of costs with the rare exception of some
exceptional family law situationshasnever beeninfluenced by wealth, lack of wealth
or impecuniosity of aparty. TheRegistry of Deeds containsmany judgmentsfor and
including costs and the collectability of costsis not afactor to be considered in the
proper exerciseof judicial discretion asto entitlement to costsor indeed the quantum

[Emphasisin the original]

[26] While there have been a few non-family law cases since Gilfoy et al. v.
Kelloway, et al., supra, where the court has taken into account the financial
circumstances of the unsuccessful party when awarding costs (see for example:

Windsor v. Poku, 2003 NSSC 95) that practice is certainly the exception in this
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province rather than the rule. | am not satisfied that the Plaintiff’s financial

circumstances should affect my costs award in this proceeding.

[27] The Plaintiff has also referred to the fact that this case involved the
interpretation of new legislation and was a case of significant importance. He
suggests that the case was a “test case” on behalf of the “insurance industry” and
submitsthat one of the key reasons why the matter proceeded to trial wasto obtain a

precedent relating to the interpretation of this new legidlation.

[28] If the Plaintiff means to suggest that the Defendants took this case to trial to
obtain a precedent, with the greatest of respect, | do not accept that submission. Itis
clear that the Defendants attempted to settle this case and made what turned out to be
very generous offersin order not to go to trial. Having said that, it is also clear that
this case did involvetheinterpretation of new legislation and, in my view, was a case
of significant public importance. The Defendants basically acknowledge this fact

when they state at 1 20 of their initial submissions on costs:

With regards to the second issue, quantification of damages, the case was of great
importance. It was the first case in which our courts applied Nova Scotia’ s minor
injury legislation to a set of facts. Thiswas a case of first instance regarding the
interpretation of the minor injury legislation.
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[29] InMark M. Orken, The Law of Costs, 2d. ed., looseleaf, vol. 1 (Aurora: Ont.:

Canada Law Book, 2009) it is stated at pp. 2-77 to 2-79:

.......... An action or motion may be disposed of without costs when the gquestion
involved is anew one, not previously decided by the courts on the theory that there
is a public benefit in having the court give a decision; or where it involves the
interpretation of anew or ambiguous statute; or anew or uncertain or unsettled point
of practice; or law; or in a case of first instance; or where there were no previous
authoritative rulings by courts; or decided cases on point.............

[citations omitted]

[30] Anexample of thisis seen in the Ontario Court of Appeal decisionin Meyer
v. Bright et al. (1993), 110 D.L.R. (4™ 354 (leave to Appeal to the Supreme Court
of Canada dismissed) where the court was considering Ontario legislation which
limited the rights of those involved in a motor vehicle accident to maintain a tort

action against the tortfeasor. The court stated  72:

........... We agree with Browne J. that this action is in the nature of a test case
requiring the interpretation of important of new legisation. It is therefore
appropriatethat the partiesbear their own costs. Therewill be no costsof the appeal.

[31] Similarly, at § 97the court stated:
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.......... this case, like Meyer v. Bright, isatest case which required the interpretation
of important new legidlation. We think it is appropriate therefore that the parties
bear their own costs throughout. There will be no order of costsin this Court or in
the courts below.

[32] Inthecaseat Bar, we have asituation where the Plaintiff was unsuccessful on
theissue of liability but the court went on to interpret and apply new legislation when
provisionally assessing damages. In my view, the fact that the Plaintiff did not

succeed on the issue of liability must be taken into account when determining costs.

[33] In the initia cost submissions filed on behalf of the Defendants it is
acknowledged that one of the primary issues at trial was the interpretation and
application of the minor injury legislation (1 15(b)) and that the determination of
liability was only a moderately important issue (1 19). In the circumstances, and
subject to my commentsbelow, | have concluded that since one of the primary issues
at trial was the interpretation and application of new legislation and since | am
satisfied that the case was of significant public importance, the Plaintiff should be
responsible to pay the Defendants only 25% of their costs and disbursements which
| calculate to be $5,328.82 (basic costs of $7,250.00 + “length of trial” addition of

$11,000.00 + disbursements of $3,065.26 = $21,315.26. 25% = $5,328.82.)
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[34] That takesmeto Civil Procedure Rule 77.07(2)(a) and (b). | have decided that
inthe circumstancesof thiscaseit isappropriate to deal with thesefactorsafter taking
Into consideration the fact that this case involvesthe interpretation of new legislation

and was of significant public importance.

[35] | haveconcluded that an additional $5,000.00 should be added to the $5,328.82
referred to above to take into account the amount claimed in relation to the amount
recovered — but more importantly to take into account the two formal Offersto Settle
made by the Defendants but not accepted by the Plaintiff. Litigation in thisday and
age is extremely expensive. No party is guaranteed success in court and all parties
should be encouraged to make and accept reasonable offersof settlement. Inthecase
at Bar, the Defendantsfiled two formal Offerswhich, at the end of the day, turned out

to be most reasonable. Neither of these Offers were accepted by the Plaintiff.

[36] Litigants are free to regject any offer of settlement put to them and take their
chances in court — but there are risks inherent in doing so including cost
consequences. In this case, | am satisfied that it is appropriate to award the
Defendants an additional $5,000.00 to take into account the amount claimed in

relation to the amount recovered and, more importantly, to take into account the two
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written Offers to Settle both of which were not accepted. | should indicate that in
arriving at thisfigure | have not followed the formulas referred to in Civil Procedure

Rule 10.09 (2) asthat Rule was not in effect when either of the Offers were made.

[37] TheDefendantsarehereby awarded costsand disbursementsinthetotal amount

of $10,328.82 ($5,382.82 + $5,000.00 = $10,328.82) to be paid on or before the 4™

day of May, 2010.

Deborah K. Smith
Associate Chief Justice

SUPREME COURT OF NOVA SCOTIA
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ERRATUM

[1] At paragraph 28 - first sentence - second line - replace the word “except” with
“accept”.



