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By the Court:

[1] | confirm the publication ban in effect pursuant to Section 486(3) of the
Criminal Code, which provides that the identity of the complainant or awitness, or
any information that could disclose the identity of the complainant, not be published
or broadcast in any manner. Sofor thisreason, | intend to useinitialswhen referring

to the victim and the offender.

[2] The accused stands charged:

That between August 23, 2007 and August 29™, 2007, at or near *, Nova Scotia, he
did commit asexual assault on E.M.D. contrary to Section 271(1)(a) of the Criminal
Code.

[3] Sexual assault isan assault as defined under Section 265(1)(a) of the Criminal
Code committed in circumstances of a sexual nature, such that the integrity of the

victim isviolated.

[4] Sections 265(1)(a) reads:

A person commits an assault when
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(a) without the consent of another person, he appliesforceintentionally to that other
person, directly or indirectly.

[5] Thecomplainant is46 yearsof age. Sheis5'6" tall and weighs approximately
130 Ibs. She alleges she was sexually assaulted on two occasions by the accused
during an overnight visit to the home of the accused and his now estranged spouse.

The accused denies al allegations of sexual conduct.

[6] TheCrown caseisbased onthetestimony of the complainant. Theaccused and

his estranged spouse testified on behalf of the Defence.

[7] The complainant testified she first met the accused's spouse B.J. in 2002
throughwork asa* at a*. Theaccused and B.J. were not married at the time, but
wereliving together and had achild. The complainant estimatesvisiting her homeon
three occasions between 2004 and 2006 when she |eft the area to attend university.
One occasion involved aHalloween Party at the accused’ shomein 2005. Therewas
alarge crowd at the party where alcohol was consumed and music was played. The
complainant stated the accused’ ssonwasupstairsin abedroom. Shestayed until after
midnight and never saw the child. Another visit was to assist B.J. with * regarding

her upcoming wedding to be held at their home.
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[8] Inthesummer of 2007, the complainant wasworking asummer jobinthearea
Shewasresiding at afriend’ s house. Her last day of work was to be August 31%.

Prior to returning to university, the complainant testified she was invited to B.J."s
home for drinks and al so to see pictures of their wedding. She stated the plan wasfor

her to stay overnight because they were going to have drinks.

[9] Her evidenceisthat she drove her vehicle to B.J.’ s residence around seven to
7:30 p.m.  When she got there she went upstairs with B.J. and was shown the room
she would occupy which was next to their bedroom. Their six year old son was
upstairsin hisroom on the bed watching television. The complainant testified when
she got there B.J. had been drinking wine. There was a bottle of wine outside on the
deck. B.J. poured her aglass of red wine as they sat out on the deck talking. It took
about an hour to consume her glass of wine. Shewas offered a second glass of wine.
Thewinebottleonthe deck wasempty. Thecomplainant stated the accused took their
glassesinto the house and poured them each aglass of wine. The complainant stated
shewas not aware if the accused was drinking as he was inside the home most of the

time.
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[10] Later that evening the complainant and B.J. left the deck and went into the
kitchen area of the home which opens onto the living room area where the accused
was sitting on the couch. The complainant and B.J. sat at the kitchen computer while
B.J. used the computer. They then moved to the living room. The complainant sat
on the other end of the couch from where the accused was sitting. This couch was
located on the back wall of the living room next to an open archway to the stairway
leading upstairs as well as next to the entry to a sunroom and doorway leading to the

Street outside.

[11] Whilein theliving room the accused poured the complainant another glass of
wine. She stated she had a sip of the wine but did not drink all of it. The
conversation revolved around * and *. After awhile B.J. moved onto the staircase
indicating shewasgoing to bed. The complainant said B.J. wasintoxicated and very

tired.

[12] Thecomplainant and the accused remained on the couch and continued talking
for about 15 to 20 minutes about * matters. The accused began to talk about B.J.
That she did not understand him and was not smart. The complainant responded that

B.J. wasdifferent but that sheliked her. The complainant testified that while shewas



Page: 6

sitting on the couch, the accused came over and sat on top of her. He straddled and
faced her with hisknees on either side of her thighs. She stated he was sitting on the
top part of her thighs very close to her. The accused started kissing her. He was
grabbing her and reached into her shirt and pulled her right breast out of her bra. He
put his mouth on her breast. The complainant was also wearing a knee-length skirt
and underwear which she described asa G-string. She stated her natural reaction was
to grab him by the throat with her left hand. She pushed and squeezed his throat
attempting to get him off her. When she did thishewas still sitting on top of her, but
no longer kissing her. Shetold him to get off, that she did not want this and that B.J.
was her friend. The complainant stated as the accused moved he shoved something
into her vagina. Shesaiditwas painful and she shouted ‘ouch’. Sheassumed he must
have inserted fingers as he had nothing in his hand as he stood up. She estimated the

time lapse of this assault to be less than five minutes.

[13] Thecomplainant stated the accused walked around the other side of the coffee-
table and paced back and forth eyeballing her. The complainant said she felt
lightheaded and not in control of her legswhen she got up off the couch. She decided
to go upstairs where B.J. was and where she would feel safe. When asked in direct

examination about whether she considered calling a cab, she responded that she did
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not want to get into a cab with a stranger ‘that is just the way | am’. She did not

consider going to her vehicle as she does not drive when drinking.

[14] The complainant stated she went upstairs on her hands and knees as she was
concerned shemight fall. Shewent to the bedroom nexttoB.J. Shelaid downontop
of the bed fully clothed and put a blanket over her. Shefell asleep and at some point
during the night woke up lying on her left side. Her kneeswere hanging over the side
of the bed and the accused was performing oral sex on her. She could hear him
making noises as he had his mouth on her genitals and her clitoris. She said shetried
to move her legs but could not move so shetried to talk him out of the situation. The
accused got up and laid behind her on his side putting his hands al over her body.
The complainant said that she told the accused in aloud voice that he had to get out

of her bed and that she repeated this.

[15] The accused stood up put his hand on the doorknob, looked at her and closed
the door as heleft. The complainant stated the next thing she remembersis waking
up inthemorning. Whilestill unsteady she went downstairs, left the house and drove
home. Ontheway out, she noticed her glass of winein the living room was still full.

When she got home, the complainant laid down on the couch. She went to the
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bathroom, got sick, went back to the couch and fell asleep. She stated she called her

mal e friend upon waking and told him what happened. She called work and advised
shewas not feeling good and would not bein for awhile. Shewent to work later that
afternoon. After work she called her doctor’ s office and made an appointment for the
next day. At the doctor’s office she asked to be checked for infection or disease. She

was also concerned there may have been adrug in her body.

[16] Thecomplainant stated shedid not go to the policefollowing theincident. She
thought about it and discussed it with people. She thought about telling B.J. but felt
she would not believe her. She was concerned that the accused’s word would be
accepted over hers because of his position in the community. She was due to

commence her university term in afew days and left the area.

[17] The complainant stated she had no further contact with B.J. A few days after
her return to university she received an e-mail from the accused’'s e-mail address
which stated as follows: “Hey...if you use this e-mail address, e-mail me back. |

wannatalk. | hope youre not upset.”
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[18] The complainant felt the e-mail was from the accused regarding the incident.

Shedid not respond to thee-mail. She gavethe e-mail to the police about ayear later.

[19] Under cross-examination, the complainant could not recall meeting B.J., and
the accused at agrocery store aweek or so before and discussing apossiblevisit. On
the datein question, she believes shewent to their homefrom her residence after work
whichisa5to 10 minutedrive. Shedid not bring any night clothes, change of clothes
or toothbrush. She had her * medi cation with her that she takesin the evening, but not
her * medication that is taken in the mornings. Inresponse to the suggestion that she
and B.J. each had their own bottle of wine on the deck, she replied that she did not
remember that. She stated shewasnot sureif their conversation on the deck included
her summer employment. Shecould not recall if B.J. said something insensitiveto her
regarding her place of employment. She could not recall if B.J. offered to call her a
cab morethan once throughout the evening. She stated the accused wasin the kitchen
when she went upstairs. The complainant stated she did not think she made the best
decisions following the incident downstairs by not calling out to B.J. at the time or
going to her upstairs. She acknowledged that she also could have left the house
through the nearby door when the accused was in the kitchen or used the phonein the

living room.
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[20] When she got upstairs she did not attempt to close the bedroom door. She
believed her bedroom door was open when the accused was assaulting her upstairs.
The bedrooms were close together on the upstairs landing. It did not cross her mind

to call out to B.J. from the bedroom, but she talked to the accused in aloud voice.

[21] The complainant acknowledged she would have been wearing her underwear

during thetwo assaults. She stated her G-string does not necessarily cover her vagina.

[22] Thecomplainant acknowledged her decisionto fileacomplaint with the police
some eight to ten months following the alleged assault was based partly on reading
comments in a newspaper blog regarding misconduct by the accused with a* onthe

Internet. She felt she had to come forward so it would not happen to more people.

[23] The complainant was examined on prior inconsistent statements. At the
preliminary hearing the complainant stated she was not certain whether B.J. was
drinking when she arrived at her home. At trial she maintained B.J. was drinking
upon arrival. Asked why she did not call a cab on cross-examination, she stated she

was not in control of her body so she did not want to get into acab. When asked the
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same question at preliminary hearing she stated her reason asfeeling unsafe being in
acab with someone shedidn’t know. At trial she stated that shetried to get out of bed
upstairs when the accused was with her, but could not move. In a prior police
statement, she stated that she did movewhileonthebed. Attrial, thecomplainant felt

she did not explain to police in the right words.

[24] B.J. testified she currently resides in the matrimonial home. She and the
accused separated in August 2009. B.J. was aware the complainant had been away to
University in 2007. That summer they met at agrocery store. The complainant was
working in asummer job in the area and suggested they get together. After several
telephone calls and voice mails from the complainant, B.J. called and invited her to

come over for aglass of wine.

[25] Whenthecomplainant arrived they went into thekitchenwhereB.J. opened two
bottles of wine. One aMerlot which she prefersand *. The other a bottle of Ernest
and Gallo Rose' she obtained from the fridge for the complainant. The two of them
went out onto the deck where they consumed some wine. Each person poured their

ownwine. She estimatesthey may have consumed three or four glassesof wineeach
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that evening. There was about one to one and one half inches of wine left in each

bottle.

[26] Whileonthedeck, they had ageneral conversation about life, school, and work.
The complainant was concerned about funding for University. While speaking about
her summer job the complainant made a reference to a camp where some women
employees and former clients partied and had sex all night. The complainant asked
B.J. if shewas into that and B.J. replied that she was not. B.J. stated she expressed
strong feelings about whether this behaviour was appropriate. She stated the

complainant was agitated and defensive about her summer employer.

[27] Atonepoint during the evening they went inside and around the house looking
at pictures and returned to the deck. After finally entering the house later in the
evening, they went to the accused’ s computer on the kitchen table. B.J. went online
checking on bursaries for university on behalf of the complainant. She also checked
her email and emailed her cousin. B.J. assumed the complainant provided her with

her email address asit was written on a piece of paper.
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[28] At thistimethe accused was sitting on the end of the couch in the living room
whichisopentothekitchen. B.J. and the complainant moved to theliving room. B.J.
sat onanarmchair. The complainant sat on the other end of the couch from wherethe

accused was sitting. They continued to talk about student loans and jobs.

[29] Throughout the evening B.J. stated she offered to call acab for the complai nant
as she had been drinking. When asked on the deck the complainant refused, stating
she did not take cabs as acab driver would rape her. When the offer was repeated in
the living room, she refused stating she was concerned about physical assault. B.J.
then indicated she was going to bed and invited the complainant to stay over in their
spare room. The complainant accepted and B.J. went up stairs to open the futon in
the spare room and to make the bed. B.J. said while upstairs she could hear the

complainant and the accused talking.

[30] B.J. testified that while she was in the bathroom taking off her makeup, the
complainant entered through the open doorway. B. J. showed her the spare room.
The complainant went into the room. B.J. finished taking off her makeup and went

to bed. She recalls waking up when the accused came to bed.
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[31] In the morning the complainant was gone. The bed was made. The
complainant had left without saying goodbye. B. J. thought this might be related to
the previous evenings talk about the camp party. A few dayslater she sent the email
to the complainant from the accused’ scomputer. Shewas concerned the complainant
might think she wasjudging her. The complainant did not respond to the email. B.J.
stated she uses the accused’ semail account all timeincluding the evening sheand the

complainant were using the computer.

[32] B.J. identified photographs of their house. The upstairs is a small area
consisting of a small landing, bathroom and three bedrooms al in close proximity.
She testified regarding the accused's physical condition and limitations. She
described him as having a fused spine starting from the neck down which limits his
range of motion. Hewould suffer painfromajolt. B.J. gavegraphic evidence of their
sex life which she described as mechanical, requiring planned positioning, including

oral sex.

[33] Under cross-examination B.J. stated that when they sleep their bedroom door
and their son’s bedroom door are always open. She acknowledged she had her own

email account. She had difficulty remembering her password. Referring to the email
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sent to the complainant from the accused's email address, B.J. acknowledged the
email did not contain agreeting or asignature. She stated she used hisemail so much
that she did not sign her name. That the complainant saw her using the accused’s
email when she was with her at the computer in the kitchen that evening. When
asked how the complainant would know the email was from her, B. J. responded it
would be obvious from their prior conversation. She felt she may have slighted the

complainant. That shethought about it for acouple of days before sending the email.

[34] B.J.stated shewasnot offended by the complainant’ sremarks about the sexual
activity withwomen at the camp. She stated the complainant told her previous stories
about her sexual encounters. She had no way of knowing whether the camp story was

true or not. B.J. denied discussing her sexual relationship with the accused.

[35] B.J.acknowledged sheandtheaccused had conversationsabout what happened
that evening. That she would accept what he said happened where she was not
present. She agreed that it was possible some of the information came from things
stated by the accused, however, if he mentioned something she could not recall she

would say so.
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[36] The accused testified. He is 5'6" tall and weighs 135lbs. He estimated his
weight in 2007 was 125lbs. He is separated from hiswife B.J. They are planning a
divorce. He stated B.J. has a new partner. They just returned from a vacation

together.

[37] The accused has a prior conviction for sexual exploitation. He received a

sentence of four months' incarceration and a period of probation.

[38] He testified that he and B.J. met the complainant in a grocery store in the
summer of 2007. The complainant and B.J. talked for awhile. Sometime later the
complainant wasinvited to their homefor adrink. When she arrived the accused and
their son were sitting in the living room. The complainant and B.J. came into the
kitchen, took two bottles of wine to the counter, opened both bottles and took them
outside onto the deck with two wine glasses. The accused remained inside in the
home with their son. He could not hear what they were talking about out on the deck.
He did not get either of them wine or food that evening. At one point in time they
came into the house and walked around looking at pictures and then went back out

onto the deck.
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[39] They cameinto the house around 10:30 p.m. Both were carrying wine glasses.
At that time the accused states he opened his third beer of the evening. The
complainant and B.J. were by the computer. He stated hisgmail account was always
open as he was the primary user of the computer. B.J. used his account out of

convenience.

[40] During a conversation in the living room, B.J. asked the complainant if she
were sure she did not want her to get acab. B.J. then told the complainant she was
welcome to stay overnight. B.J. then went upstairs to ready the room. The accused
described the upstair spare room asbeing 8' x 10" in size. When the futon opened up
there was very little walking space. He could hear B.J. open the futon from
downstairs. Hethen heard water running and assumed shewasin the bathroom. The
complainant then walked upstairs. The accused stated he could hear them talking and
B.J. telling the complainant where her room was. The accused finished his beer,

finished watching T.V. and went to bed.

[41] Hestated they awayseft their bedroom doors open astheir son will often get

out of bed and come into their room during the night.
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[42] The next morning the complainant was gone. The accused recalled she had to
work the next day. It wasaday or two later that B.J. told him about the conversation

regarding the camp party.

[43] Theaccused denied the allegations of sexual assault made by the complainant.

[44] He described his physical condition as “poker spine.” His spinal column and
vertebrae are fused as are his hips. His hands are aso deformed to an extent. His
most effected areaiis his neck. He has no side to side head movement and restricted
up and down movement. Trauma causes inflamation and pain. He began arenewed

course of treatment in 2009 with beneficial results. He is now more flexible.

[45] Theaccused stated he could not preform the acts disclosed by the complai nant

without causing himself extreme physical pain.

[46] Under cross-examination he was asked to demonstrate his range of movement.
He acknowledged it was possible their son would have been watching T.V. on the bed

upstairsthat evening. He also acknowledged that he and B.J. discussed in detail the
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events of that evening after he had been charged some monthslater. Hewasinitially

not aware of the specific allegations.

[47] The accused did not think that either B.J. or the complainant was overly
intoxicated that evening. Both had winein their glasses when they came in from the

deck. He could only recall B.J. offering to call a cab on one occasion.

[48] TheCrown suggestedthat if thecomplainant did squeeze hisneck that evening,
he could have taken pain medication and went to bed and no one would notice in the
morning. The accused agreed thiswas possible depending ontheforce used. Healso
agreed that it would be possible to bend from the waist down to the futon in the
bedroom but that he could not manage oral sex in the position the complainant

described.

[49] He acknowledged he could probably physicaly be able to cup and kiss the
complainant’ sbreastswhile sitting back on her kneesaslong as he was not up against

her.
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[50] Medica evidence in the form of written reports was introduced by way of
agreement by the Crown and Defence. In response to predetermined questions, Dr.
Mosher, Rheumatol ogist, and theaccused’ streating physician described hisdiagnosis
as ankylosing spondylitis. He has permanent fusion of the cervical spine which led
him to have no movement in his cervical spine at all. She described his condition as

apainful arthritis.

[51] She states:

This means that he was unable to look up, down, sideways or bend laterally. This
fusion is due to the solid block of bone between his second vertebrae and fifth
vertebrae. Thisis permanent and does not change with time. Hislower back was
restricted in movement only moving 2.5 centimetres when normal would be
movement greater than 5 centimetres.

[52] Dr. Mosher was unable to provide an opinion on the effect of the accused
having been grabbed by the throat except to say he would be at an increased risk of

fracture and that pain was subjective to the person.

[53] The Crown called the complainant to give rebuttal evidence. Shewasasked if

there was any conversation that evening regarding her place of summer employment.
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Her response was that there was no discussion. The complainant denied having any

discussion regarding female group sex with B.J. or her views on the subject.

[54] Under cross examination the complainant acknowledged that B.J. knew where
she worked during the summer. In response to the question of whether the subject of
her work was discussed that evening her response was that she did not remember
discussing work. She stated that she did recall prior conversations regarding sex but
itwaslimited to B.J.’ sinterest in sex and her relationship with the accused. Shecould
not recall any further conversation regarding the topic. She acknowledged she

socialized with staff at staff parties.

[55] The Crown’s position can be summarized as follows:

- The complainant as a credible witness.

- Therewas aplan for the complainant to stay overnight.

- That despite the accused’'s medical condition, while inthe
living room he could have moved back on the complainant’ s knees and
bent down to place his mouth on her breast.

- That the complainant was not at full strength under suspicious
circumstances and even if she injured the accused he could have taken

medication that night and recovered by the next morning.
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- That following the assault in the living room the complainant
was in crisis and simply made a bad decision by going upstairs to bed
instead of seeking help, fleeing or calling a cab.

- That the complainant only talked to the accused loudly upstairs
in the bedroom as she was unable to move when being assaulted on the
bed.

- That the email was sent by the accused and not by his spouse
B.J.

- That having discussed the events with the accused, B.J.

innocently constructed their version of the events but that she is not

telling the truth about sending the email to the complainant.

[56] The position of the Defence can be summarized as follows:

- The accused did not commit the offence of sexual assault.

- The complainant was not initially invited to stay overnight.

- The accused was not physicaly capable of committing the
assaults as described by the complainant.

- It was reasonabl e for the accused and his spouse B.J. to discuss
the events of the evening as they were both there.

- B.J. has no motive to collaborate at trial with the accused as an
estranged wifewho was betrayed by the sexual misconduct prior to their
Separation.

- Events described by the complainant were not tenable. Shewas
not consistent in her testimony and had made prior inconsistent

statements affecting her credibility.
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[57] Inthe case before the court there is presumption of innocence in favor of the
accused. As a result, the burden is on the Crown to prove the charge beyond a

reasonable doubt. The burden does not shift to the accused.

[58] As stated earlier, the Crown's case is based on the testimony of the
complainant. Section 274 of the Code specifically provides that no corroboration is

required for a conviction of the offence of sexual assaullt.

[59] Certainly, the acts alleged to have been committed by the accused, if proven,

beyond a reasonabl e doubt would constitute sexual assault.

[60] Credibility is an issue in thistrial. Proof beyond a reasonable doubt in the
context of the credibility of conflicting testimony hasled totheso called W.D. (R v.
W.(D.) [1991] 1 S.C.R. 142) test where the Supreme Court of Canadainstructed the
trial court that it must acquit an accused in three situations. First, if the trial judge
believes the accused. Second, if thetrial judge isleft with a reasonable doubt based
on the evidence of the accused and third, even if the evidence of the accused is not

believed but there is a reasonable doubt as to guilt based on al the evidence. In
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addition to the above, where the tria judge does not know whom to believe, there

must be a reasonable doubt resulting in acquittal. ( R v. J.H.S. [2008] S.C.C. 30)

[61] | do not find the complainant’s evidence to be as clear and consistent
throughout as submitted by the Crown. She was not as clear and precise on cross-
examination where she often stated she could not recall or wasnot sure. In her direct
evidence she testified that she and B.J. shared one bottle of wine. On cross-
examination when asked if there were actually two bottles of wine she stated that she
did not remember. When giving her evidence on re-direct, she stated there was no
discussion about her place of employment that evening. Moreover, there was no talk
of inappropriatesocial activitiesat work. However, on cross-examination shewas not
sureif the conversation on the deck included her place of employment nor could she
recall if insensitive remarks were made regarding her employer. She also stated in
cross-examination, she could not recall B.J. asking her on more than one occasion if

she wanted a cab.

[62] Moreover, as indicated earlier, there was evidence of prior inconsistent

statements.
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[63] There are aspects of the complainant’s evidence that | find implausible. She
attributes her inability to respond to the assaults as one would expect under the
circumstances, to thefact that she had no control over her legs and that she could not
move her body. That she wasstill unsteady the next morning having only consumed
two glasses of wine. The complainant’sevidenceisthat she subsequently asked to be
tested by her doctor for the presence of adrug in her body. The suggestion isthat she
unwillingly consumed adrug while at the accused’ shome which disabled her. There
isinsufficient evidence to support any finding of thisnature. Thereisno evidence of
having consumed a drug. According to the complainant she was aert and strong
enough to use her training and grab the accused around the neck in an attempt to
prevent further assault by the accused on the couch. Shewent upstairsand entered her
bedroom unaided. She was alert enough to talk herself out of the situation in the
upstairs bedroom yet, according to her, immediately passed out when the accused | eft

the room.

[64] Similarly, the complainant’s evidence of a pre-planned overnight visit is
guestionable. The complainant and B.J., although friendly, were not close friends.
They only saw oneanother on one occasion over the previousyear without any other

communication. The complainant’s residence was only afive to ten minute drive
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away. The complainant was scheduled to work the next morning. The complainant
did not take any articles of toiletry or clothing for an overnight visit. Moreover, she

did not deny being offered a cab by the B.J. during the evening.

[65] The evidence of the accused’s physical condition and limitations in terms of
range of motion were not challenged by the Crown. The Crown submitsthat despite
the accused's disability, he was capable, as he admitted, of diding back on the
complainant’s legs toward her knees and placing his mouth on her breast. That,
however, is not the evidence before the Court. The complainant’ s evidence was that
the accused straddled the top part of her thighs very close to her when the assault
occurred. | find at the time of the alleged offence the accused had aform of painful

arthritis with severe restrictions in the range of movement of his neck and head.

[66] | am not entirely persuaded by the Crown’s position that B.J. innocently
constructed the events as described by her and the accused, but had lied about the e-
mail. Clearly, B.J. would not have been present at the times of the alleged assaullts.
| do have doubts about whether she actually sent the e-mail. On the other hand her

motive to want to believe and support her husband as submitted by the Crown isalso
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guestionable given his prior conviction for a sexua offence and subsequent

Separation.

[67] | am unableto make a determination regarding the credibility of the accused.
He denied outright that the events occurred. He was present in the courtroom when
B.J. gave her evidence. His evidence essentially mirrored her evidence. | am
satisfied, however, the accused did not attempt to exaggerate his physical limitations

when testifying.

[68] In this case, there are serious contradictions in the evidence adduced by the
complainant and on behalf of the accused. It is not the function of this Court to
choose between the two versions of the events presented by the Crown and the
accused. Even if | were suspicious that something likely occurred between the
complainant and the accused on the evening in question, it is not the function of the

Court to solve the case.

[69] After consideringall of theevidence, the Court must decide whether the Crown

has proven the charge beyond a reasonabl e doubt.
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[70] Inthiscase, andfor thereasons| havegiven, based onall of theevidence, | find

there is a reasonable doubt as to the guilt of the accused.

[71] | find the accused not guilty.



