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By the Court:
[1] By decision dated July 3, 2009 custody of the child, J. J. born April 2, 2000,

was granted to thefather. The child wasto reside with hisfather in Arkansas, United
States of America ("US").

TheJuly 2, 2009 Variation Order

[2] Thetermsof the variation order need not be repeated except to emphasize the
provisions that facilitate communications between mother and child in person in the
United States and Canada, by way of a web cam, phone calls and such other
opportunities as are reasonably possible.

[3] The mother was entitled to block access with the child initially in the father’s
hometown and thereafter in Nova Scotia at Christmas, March Break and block
summer access commencing the summer of 2010.

[4] Any telephone and web cam contact between the child and the mother was to
be supervised for thefirst four months of transition to ensure the conversations were
healthy and appropriate so as not to interrupt histransition into the father’ s home and
disturb the integrity of his new residence. Any emotionally-charged content was to
be monitored and prevented.

[5] Thefather wasgiven the authority to terminate the supervision earlier than the
four months should he determine continued supervision unnecessary.

[6] TheSupremeCourtof NovaScotia(Family Division) retained jurisdiction over
the child for the purposes of areview hearing on November 16, 2009. At that time
the father was to provide an affidavit detailing the transition and a report from the
child's counsellor. The mother was to provide areply affidavit.

[7] This Decision was appealed and affirmed by Nova Scotia Court of Appeal
decision dated December 11, 2009 (Ross-Johnson v. Johnson, 2009 NSCA 128).
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[8] The partiesappeared with their counsel on November 16, 2009 for the review.

[9] Asdirected, the father filed a report provided by Mr. Stephen Seward, the
counsellor working with the child in Arkansas.

Supervision of Calls

[10] Anissue arose over the tenor and content of the telephone access between the
mother and the child. The father began to monitor the calls between the mother and
the child and terminated the calls, as directed by court order, when the mother's
conduct became abusive and inappropriate. This supervision became problematic.

[11] The Court directed the father's counsel to inquire whether the child’ stherapist,
Mr. Seward, could supervise or whether an alternate supervisor could be put in place.
The Court directed that the father and his wife were not to supervise the calls.

[12] The Court directed counsel to arrange a telephone conference to advise the
Court of these supervised telephone arrangements. The mother’ s then counsel, Mr.
Grant, was present during the initial arrangements. Mr. Grant advised his client
wished to file an application to vary. Trial dates were set for June 14, 15, and 16,
2010. The review was set for January 28, 2010.

[13] The January 28, 2010 review was set up to assist the Court by having Mr.
Seward in Arkansas speak viavideo conference to the issue arising as aresult of the
telephone calls between the mother and the child.

[14] Themother advised the court office on January 22, 2010 that shewasno longer
represented by counsel. On January 26, 2010 it became apparent that the mother
would not have counsel in time for the access hearing. Consequently, the review
hearing was converted into a pre-trial conference.

[15] On January 28, 2010, a pre-trial conference was held and the matter was set
over with consent of the parties to have Mr. Seward appear by way of video
conference from Arkansas. The scheduled video conference was delayed until the
mother successfully retained or had counsel appointed on her behalf.
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[16] Counsel addressed the problematic phone calls with the court in Halifax on
January 28, 2010. Mr. Bailey, counsel for the father, and Ms. Ross-Johnson, now
unrepresented, were present in court. Arrangements were made to facilitate
independent monitoring through Mr. Seward to remove the father from the process
and to attempt to reduce the mother's level of agitation. Thetiming of the calls was
also discussed and modified. Thisdirection, set out below, istaken from atranscript
of the administrative pretrial:

THE COURT: Mr. Baileyisgoingtotalk toMr. Sewardto see
if hewill changethetimes. If Mr. Seward confirmsthat he will send you aletter in
writing telling you the times and the conditions. You initiate the call - thisis the
time - it will be monitored - Mr. Seward will be there - it will be 40 minutes - and
that means you and the two children can have a chance. If the conversation -

MS. ROSS-JOHNSON: 11 minutes?

THE COURT: 40 minutes.

[17] Mr. Seward agreed to monitor these twice-weekly 40 minute calls on Sundays
and Wednesdays at atime arranged to suit the mother's schedule. The mother wasto
initiate the calls and Mr. Seward would bridge into the son. While the son had the
option of calling the mother at any timefrom home, histherapist indicated herefrains
from calling to avoid stress associated with the calls. Both partiesindicated that the
calls were being taped.

[18] Inlate January 2010, Mr. Seward contacted the mother to begin the course of
monitoring thetelephonecalls. The mother refused to cooperate with the monitoring.
She advised the therapist that her sister had been appointed to monitor the calls. She
refused to adhere to the plan and continued to call J. directly. The therapist
recommended the father avoid taking calls at home in order to encourage the mother
to abide by the court direction.

[19] After amonth of this approach, recognizing the child’s need to stay in touch
with the mother, both the father and the therapist gave up on moving the callsthrough
Mr. Seward and reinstated the father monitoring the calls. When the child expressed
a desire to speak to his mother but reluctance to place the calls, the therapist
recommended the father insist on and arrange weekly calls.
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[20] On March 30, 2010, the mother insisted that the Court directed her to call J.
directly and not through anyone else. This is clearly not what is reflected in the
January 28, 2010 court appearance.

[21] The Court also reminded the mother that the June hearing dates were set at her
former counsel's request on the understanding she would be filing a variation
application with supporting affidavit. At the administrative pretrial this variation
application had not been filed.

[22] The mother obtained a lawyer and filed her application on April 8, 2010
pursuant to Section 17 of the Divorce Act to vary custody and accessissues. Thetime
delay between thereview date of November 2009 and April 2010islargely dueto the
mother’ s wish to wait until she was appointed another counsel.

[23] A further pre-trial conference was held on April 16, 2010. Counsel discussed
and consented to making available at trial two counsellors in Arkansas via video
technology: Stephen Seward and Kay Pantier.

Summer Access Arrangements

[24] Arranging summer access became problematic.

[25] OnMay 12,2010, at afurther pre-trial conference, the mother's summer access
wasdiscussed. Thecourt-ordered transportation arrangementswerereversed because
thefather was coming to Nova Scotiafor the hearing. Thefather would cover the cost
of transportation to bring the child with him to Nova Scotia before the trial date and
the child would be returned by the mother on or before July 5, 2010. The mother was
to cover the cost of the child's return to the US. Counsel were advised to exchange
details of the transportation arrangements (flight details) to and from Arkansas by
May 14, 2010.

[26] By June 8, 2010, the flight details were not confirmed by the mother. The
father indicated hewould be arriving by car on theweekend of June 13, 2010. Absent
confirmation from the mother regarding the arrangements, the father would be
required to make return arrangements with the child. For the child's safety, he must
be accompanied by an adult.
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[27] The mother advised the Court that she would be driving to Arkansas, aided by
arelative from Ontario. No specifics were given.

[28] The Court ordered the mother to provide an itemized itinerary as to her
departure date, her arrival in Ontario, departure from Ontario together with the
telephone numbers and addresses of the overnight locations and the date and
approximate arrival timein Arkansas. The mother wasto make available atelephone
number and ensure she reports by phone and allows the father to speak to the child by
telephone each night of their stop until their arrival in Arkansas. The mother was to
also provide to the father the name and telephone number of the brother-in-law who
has committed to drive with her to Arkansas after the visitation and before July 5,
2010.

[29] If the mother was unable to confirm her plans in accordance with these
instructions, the father would book the child'sreturn to Arkansasfor the sametime as
his own.

[30] The week before the child’'s anticipated arrival in June 2010, the mother
confirmed her family purchased an airline ticket for the child’ s return.

Transition

[31] In the process of moving the child from the mother to the father’s care, the
mother told the child that he was going to visit his father for four weeks after which
hewould return to Halifax. Throughout early telephone conversations with the child
once hetransferred, sherepeatedly tellshim heisreturning to Halifax to live with her
in November 2009. The mother advises him in her telephone calls of al the efforts
she has made to keep his connection to school and extracurricular activities. She
advised the Court he did not want to stay with his father in Arkansas.

[32] In the April 7, 2010 affidavit the mother testifies that in the beginning her
telephone access was going well and her callsto the child were allowed and answered
ontime. Therewere multipledaily calls. She admitted that the child had freereinto
call her when he wanted to.

[33] By April 2010 the mother advised that her tel ephone call swere becoming more
infrequent and inconsi stent.
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[34] The mother testified that from January 28, 2010 to March 17, 2010 not one of
her callsto the child had been answered. She advisesthat on the child's birthday, his
grandparents telephoned to wish him a Happy Birthday and their calls were not
answered or returned. She and her daughter called on Easter morning and she advises
that neither of the calls was returned.

[35] The mother acknowledges in her May 14, 2010 affidavit that her calls have
been reinstated and she has been permitted to speak to the child. She believes the
approaching court date has been the motivating factor.

[36] The mother acknowledged that the father allowed the child to get a Facebook
account for the purposes of communicating with her. This is not method of
communication she embraces, although sheisfamiliar withit and usesit herself. She
allegesthat despitethis, her messagesto the child go unanswered. Sheadvisesshehas
not been provided any information about his school or doctors.

[37] Themother advisesthat the child has said to her on a number of occasions that
he would like to speak to her more. This has been verified by the father and Mr.
Seward and arose out of thetemporary diversion of callsthrough the therapist and the
mother’ srefusal to contact the child through the therapist.

[38] The mother contends sheis not able to open email attachments that the father
sent regarding the school. However, she hasblocked thefather’ sand hiswife's email
address and she has advised him not to send her emails.

[39] The father did provide the mother a link for the school to assist the mother
obtaininformation about their child'sschool, calender and activities. Healso provided
alink for their child's after school care.

[40] OnApril 26, 2010 the father sent the mother afree version of Adobe Reader so
that she could open PDF files. He asked her to refrain from calling him at 5:00 in the
morning.

[41] The father confirmed that he sent the information about the doctor, dentist,
school and after school care by email and reminded the mother that she had direct
access to these third-party service providers. She does not have to go through him.
Mr. Seward
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[42] At paragraph 136 of the Decision dated July 3, 2009 the father was directed to
obtain professional counselling to assist the child's transition from Halifax, Nova
Scotiato Rogers, Arkansas.

[43] Stephen Seward was qualified to give evidence as a counsellor of adult and
young adol escentswith emphasison thetreatment of depression and anxiety, inter and
intra personal issues.

[44] Mr. Seward, a senior counsellor, was licensed to practice as a professional
counsellor inthe State of Arkansas on October 22, 1991 and asamarriage and family
therapist on September 3, 1998. Along with various memberships, heislicenced to
supervise counsellors.

[45] Mr. Seward was provided the decisions of the Supreme Court of Nova Scotia
(Family Division) and the Nova Scotia Court of Appeal, aswell as Mr. Donaldson's
report.

[46] Thetransitionto thefather's care was scheduled to take place on or before July
15, 2009. The father contacted Mr. Seward on July 16, 2009. Along with hiswife,
the father first met with Mr. Seward on August 13, 2009. The child was not present.

[47] Thefirst therapy meeting with the child was August 21, 2009. The child was
told that Mr. Seward would be contacting the mother aswell as speaking to thefather.
He met with the child again on August 27, September 3, 17 and 22, 2009.

[48] Mr. Seward has filed two reports. Both he and Ms. Pantier, the child's
counsellors, appeared viavideo from Arkansasfor the hearing. They wereexamined
and cross-examined.

[49] Ther involvement with J. was helpful and appropriate. The child, his father
and wife have been well-assisted by their instructive and supportive advice. His
testimony was thoughtful and clearly child-focussed. | am satisfied he took his
obligations of assisting J.’s transition to his new environment seriously. When
confronted with the mother's allegations that the child may be suffering physical
abuse, Mr. Seward set in process a protocol aimed at identifying what, if any, risk
existed within J.'s circle of influence.
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[50] Thecounsellor noted that the child looked very relaxed, engaging with both the
father and the father’ s wife, smiled frequently and showed no inappropriate signs of
anxiety or duress. The child gave and received physical affection with the father and
the nonverbal communication with the father's wife seemed very relaxed.

[51] The counsellor advised that J. shared with him his desire to continue to live
with the father for the next couple of years at least.

[52] The mother had provided this counsellor with her concerns that the father's
better financial situation would result in effectively buying the child's affection. The
counsellor addressed thiswith the father, hiswife and the child and satisfied himself
that there was no sign that thiswasin fact the case.

[53] Asthe counsellor listened to the recordings between the mother and the child,
he concluded that:

... Mrs. Ross-Johnson continuesto ignore appropriate verbal/emotional boundaries
with her son and continues to exhibit the types of behavior reported in Mr.
Donaldson's report to the court. ... There seems to be a consistent pattern of
incorrect communication and behavior by Mrs. Ross-Johnson that concerns me
deeply regarding her own mental health and suitability as a custodial parent.

[54] Mr. Seward set an appointment in order to communicate directly with the
mother, with the father present, on October 17, 2009.

[55] Mr. Seward's conversation with the mother on that date contained the
allegations made by the mother that the child had used a secret code word indicating
he was being abused. He said asfollows:

... asecret word that he used indicating physical abuse was occurring. She refused
to tell methiscodeword, when it occurred, and gave me avague story asto why she
had not contacted anyone until now regarding these allegations. The entire
conversation with her was an hour and a quarter in length, she was very evasive,
rude, interrupted me, and was not pleasant or adult-like in manner. ... This
conversation was very similar to recorded conversations | had heard between J.,
Chrisand hersdlf. ... (Page 3, 2" paragraph)
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[56] The mother told the Court in her affidavit and Mr. Seward in his conversation
that in the past the father had hit the son. She reported her belief that the father was
doing so currently.

[57] Incourt the mother denied that she had a code word or that she had spoken to
Mr. Seward and alleged physical abuse, despite her affidavit to the contrary.

[58] As aresult of these allegations, Mr. Seward immediately set in motion the
appropriate investigative intervention and contacted the father and directed him to
bring the child in for an interview. As well, he directed the father to contact the
Children's Advocacy Center to begin their own independent investigation.

[59] The child denied all assertions made by his mother regarding a conversation
about creating a code word, that he had used a code word, or that anyone had abused
him.

[60] The Children's Advocacy Center advised they would have to contact the
Arkansas State Police. Mr. Seward contacted the Child Abuse Hotline and reported
the allegations of abuse coming from the mother and background information. They
refused to open afile due to the lack of specific information regarding any actual
abuse.

[61] Dealing with the disturbing phone calls and assisting the family to protect and
minimize the impact of the mother's calls began to take up much of the family
counselling sessions. In addition to the allegations of abuse when the mother began
to question the counsellor's professionalism, Mr. Seward transferred J. to atherapist
with the Children's Advocacy Center and J. began twice monthly sessions with Kay
Pantier, a senior advocate with the Children's Advocacy Center. Mr. Seward's goal
was to avoid a conflict in his function and to ensure continued access to therapy for
the child. He continued in weekly contact with this therapist.

[62] The counsellor arranged for the child to see a child therapist at the Children's
Advocacy Centre:

... If for any reason there are indications of current abuse by the (father’s new
family) or past abuse suffered by J. by anyone in Canada this information will be
immediately relayed to the court unless otherwise directed by the current court. |
will continue to inform (the mother) as well.
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[63] The counsellor discussed with the mother the need to report her alegations to
child protection in the resident state. He was told by her that she was unable to
contact child protective services or make a hotline call for suspected abuse because
thetoll-free numbersdo not work in Canada. The counsellor obtained and gavetothe
mother the direct numbersfor these agencies. Shealso advised the counsellor she had
afriend on the State Police. The counsellor advised her to contact him. She did not
do so.

[64] The assessor described the child asfollows:

J. has consistently been a cheerful, observant young boy not afraid to ask questions
and engage in discussion. His interactions with Mr. and Mrs. Johnson have been
observed to be positive, friendly, and thoughtful (of the father’s family).

[65] Mr. Seward described J. as relaxed, engaging with both parents, smiling
frequently and showing no signs of anxiety or duress. He gave and received physical
affection with the father and seemed very relaxed with the father'swife. Mr. Seward
concluded that J. talks to him about a variety of issues and speaks freely.

[66] Mr. Seward observed that J. interacted with the father and wife in a positive,
friendly and thoughtful manner.

[67] Mr. Seward advised that J. has asked him to convey to the Court that he wants
to see both his parents. At one point he advised that he wished to speak more often
to the mother by telephone and visit her in Canada. He was certain about hiswish to
continue to live with the father.

[68] Inaddition, Mr. Seward spoke positively of the father and hiswife. He saw no
concerns for the safety of J. at thistime:

Inaddition, | find them both to be very reasonable, patient and loving with J. in their
parenting styles and techniques. J. seems to be responding well to them both.
Already J. has formed a strong attachment to both. If | have any concernit isonly
aroundtheir under standabl e frustrationin dealingwith Hel di Ross-Johnson and how
to deal with her without communicating anger inappropriately. | am not saying that
they are intentionally communicating with either J. or Heidi. It takes a lot of
direction from me, which they follow, in knowing how to respond to and cope with
Heidi's actions and the impact Heidi's actionshave on all their lives. | find that most
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people, no matter how maturethey are, do not know how to respond in aconstructive
manner to these behaviors and their reactions are certainly well within the range of
emotional expression that | have experienced in past cases. They do attempt to
restrain themselves, yet even J. is made very uncomfortable by his mother's
behaviors. | am confident that the Johnsons will improve in this area with alittle
direction from me. It is plan that their desireisto do well in this area. (Emphasis
added)

[69] After listening to the terminated calls, the Court came to the same conclusion
with respect to the frustration the father and his wife experienced and with respect to
their need to have constant assistance and intervention available, in order to coach
them to respond appropriately to the emotionally abusive phone calls.

[70] | aso conclude that the father’ swife' s written response to the mother was not
an appropriate response. This approach only exacerbates the anger and
misunderstanding and encourages further angry and hurtful exchanges.

[71] Inlistening to some of the telephone exchanges, it isclear that whilethe father
exercises considerable restraint with the escalation of the allegations and the
screaming and hollering, he does on occasion succumb to yelling over the top of the
mother’ s voice, attempting to get aword in edgewise. Thisis obviously an entirely
ineffective way of dealing with this escalating conflict and ought to be severely
discouraged by both.

[72] Mr. Seward made a series of recommendations found on pages 5 and 6 of his
report. One of the recommendations suggested that during visitation with the mother
the child have atherapist in Canada, even for aone-week visit, and that the visitation
in Canada be supervised (reference paragraph 8, page 6).

Ms. Pantier
[73] Kay Pantier was aso qualified asacounsellor of young adults and adults with
emphasis on treating depression and anxiety in inter personal and intra personal

relationships.

[74] Ms. Pantier has 24 years of experience as an educator in the State of Texas,
serving asan elementary teacher, an assistant principal and principal. Sheislicenced
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in the State of Arkansas as a marriage and family counsellor. She works out of the
Children's Advocacy Center with children who experience abuse.

[75] Ms. Pantier was not provided with much background information. She was
permitted to explore issues with objectivity absent any possible bias to preserve her
independence.

[76] Ms. Pantier began therapy with J. in November 2009 and saw him for eight
sessionsfrom November to May and an additional two sessionsprior to the court date.

[77] Ms. Pantier described J. as a happy, bright, delightful young man, very
engaging, articulate and a fun ten-year-old who engaged in the counselling process.
She and the father confirmed J. enjoys and looks forward to their sessions together:

We have good conversations. He disclosed that heis closeto hisfather and mother.
He denied any physical discipline from hismother or father. Hereported being very
happy to be living in Arkansas living with his father. (Emphasis added)

[78] Ms. Pantier observed that "their closeness and joy for one another was evident
in their interaction."

[79] Ms. Pantier confirmed to the Court that she sees no evidence the child is
suffering abuse in the father's househol d.

[80] Among the many commentsincluded in the therapist's report availableto both
parents, thischild acknowledges hewantsto visit themother and livefor now withthe
father. He expressed fear to Ms. Pantier and to thefather independently that hewould
be prohibited from returning to live with the father after the summer visit.

[81] Thischild clearly lovesboth parents, wants the yelling and screaming to stop,
wants to have normal peaceful conversation with the mother frequently and wants
these conversations to be about hislife in Canadaand in Arkansas. | have reviewed
the"terminated messages" and during one of these messagesthe mother hasasked him
not to talk about life at hisfather’shome. Thisis unfortunate.



Page: 14

[82] Thischild does not want to be drawn into the conflict between the mother and
the father and does not want to be a part of conversations where the mother is using
the contact to continue to denigrate the father and his physical surroundings. The
child observed to the therapist the father does not do this. The child indicated the
father talksin a nice way about the mother.

[83] J. gave Ms. Pantier permission to tell the Court he wanted to visit the mother
in Canada and see his siblings "but | do not want to live there."

[84] Both counsellors are concerned about the need to reduce the loyalty bind, the
constant tug of war withinwhichthischildlives. They believelongtermthisislikely
to produce anger and confusion about J.'s sense of belonging. They recommend
continuing counselling to assist him in managing the stress and anger as he navigates
his relationship between househol ds.

Evidence Supporting the Most Recent Variation Application

The Mother

[85] Themother supportsher application ontwo grounds: (a) adenial of accessand
(b) her improved circumstances resulting from her counselling.

[86] The mother has a series of complaints with respect to her frustration with
access. Due to what she considers a denial of access with the child, she wishes the
Court to reverse the July 2009 decision. She accuses the father of lying. She
acknowledges her own anger in these calls, e-mails and voice messages and believes
it isjustified and caused by the father.

[87] The mother contends that the results of her counselling are proof of a change
in her circumstances justifying areversal of the court order. In addition, she alleges
that the evidence supports a denia of access between her and the child sufficient to
justify achangeinthe custody back to her. She promisesto facilitate contact between
the child and the father.

[88] Themother contendsthat shehasfinancial limitationsand cannot work withthe
access schedule. She alleges she has little to no positive telephone contact, that her
callsareterminated. She advised the childisnot allowed to talk honestly and openly
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with her. She alleges she has not been informed of the child's counsellor or medical
information. She believes the child wants to come home; she misses him.

[89] At paragraph 33 of her November 2009 affidavit, the mother alleged that the
child was being struck as amatter of discipline. She reported these allegationsto the
child’'s therapist, Mr. Seward and, as noted, he then made the mandatory report to
child protection authorities, directed the father to bring the child in to see him for an
interview and transferred therapeutic intervention for the child to the office of the
Child Advocate.

[90] In court the mother testified that she did not allege physical abuse. Her oral
testimony does not accord with her affidavit or the testimony of Mr. Seward. | do not
accept her evidence on this point.

[91] The evidence tendered by the mother in support of her application for a
variation in custody and access comesfrom herself by way of her parenting statement
and her five affidavits, aswell as her sister D.C. and her mother M .E.

[92] Her parenting statement is dated April 6, 2010.

[93] Themother asked to havethe child returned to her permanent care. Shewould
agree to specify four weeks of block access in the summer for the father upon four
weeks prior written notice, accessto be exercised within Nova Scotia. She promised
unrestricted tel ephone access between the child and the father. The mother states she
IS more prepared to encourage the child to spend time with the father.

[94] The mother allegesthat the father has failed to comply with the existing court
order and sheis afraid the father would not return the child to the jurisdiction.

[95] She repeats her request to have the father's contact with the child restricted to
the province of Nova Scotia. Thisrequest was denied previously when sherequested
thisrelief, inher emergency applicationtovary theoriginal Corollary Relief Judgment
on August 5, 2008. She seeksto havethisrelief imposed in this application.

[96] Nothing appearsto have changed about her insight and willingnessto facilitate
contact between the child and his father.
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Historical findings: The First Assessment

[97] Atpageb, paragraph 24 of the Decisiondated July 3, 2009 the assessor Michael
Donaldson stated as follows:

24.  Notably the assessor indicated that "Heidi's anger towards Chris and her
jealousy regarding Chris' relationship with his new partner is palpable.” Hefound
she had a need to punish the father for his refusal to reconcile with her. He found
that Js best interests rarely took precedent in regard to his relationship with his
father. Hefound that from the mother'sperspectivethefather'sinvolvement withthe
child was intrusive and disruptive.

[98] The assessor experienced the mother'srage. He noted as follows:

Her rant which lasted approximately 10 minutes, including her berating the assessor
aswell as Chrisfor "going against my wishes', aswell asnamecalling. Thiswasall
doneinfront of acrushed J. whose excitement at seeing hisfather was overwhelmed
by hismother'sanger. It wasnot until sheleft that they recovered from the onslaught
and focused on one another. Chrisindicated that had the assessor not been present,
the language would have been abhorrent (she acknowledged that she cursed and
swore when they interacted and Chris did not), access denied and J. having been
exposedtoall of it. A more sensitive parent would have sent the child into the house
while the adults discussed the matter. These concerns permeate the interaction
between Heidi, Chrisand J. viatelephone and in personal interaction. Therehasalso
been what can only be described as "taunting” him by inviting him to Halifax and
after his planswere made and tickets purchased, calling and saying "if you show up
here there will be hell to pay". It my opinion Heidi has limited capacity to grasp
perspective other than her own. (Emphasis added)

Conclusionsin July 2009 Decision

[99] At page 14, paragraph 75:

75. Far moretroubling isthe contents of ataped telephone call during which the
mother took the phone from her son and in his presence ranted at the father in an
uncontrollable rage demeaning him in the son's presence, encouraging the son to
relive his feelings of abandonment and anger at his father, and enforcing how this
exemplified the father's lack of concern for him. This sense of abandonment was
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created by the mother'sversion of eventsand do not reflect thefather's seriousefforts
to maintain contact with his son.

[100] And paragraph 76:

76.  Themother vilified thefather, reducing thechild to tears. It wasone of many
truly manipul ative and abusive conversations between the mother and father. Asthe
assessor noted, the mother does not isolate her child from her anger. In fact, the
evidence supports the fact that she actively engages the child in her anger.

[101] At paragraph 80:

80. She [the mother] showed no insight into her behaviour either with the
assessor or when confronted in court with her rages during the telephone contact.
She expressed that she felt her anger was justified and was not inappropriate or
adverse to the child's interests.

[102] Page 16, paragraphs 93 and 94 of the decision speaks to the voice mails that
both parents knew were being taped:

93.  Therewasno objection to the admission of these voice mails. Therewasno
suggestion by the mother that these conversations did not take place or that the voice
was not her own. She does advise that there were many more voice mails that
would present her in afar more calm manner and that these do not reflect the vast
majority of the discussions.

94. Itisdifficult to believe the intensity and the content of the discussions were
it simply histestimony against hers. One hasto listen to the subject matter to believe
and observe how an innocent conversation with his son can escalate into a blind
barrage of verbal abuseinvolving both the father and the son. One hasto experience
the nature and extent of the mother's emotional abuse to believe it happens as the
father indicates.

Current Evidence

Maternal Grandmother




Page: 18

[103] The maternal grandmother testified that the family missesJ. She supports her
daughter's bid to have him back in her custody. She advises that her daughter has
changed since J. went to live inthe US. Sheis morein control of herself.

[104] Thefather doesnot have any difficulty facilitating callsto J. from the maternal
grandmother. The maternal grandmother hascalled J. in the father’ shome on special
occasions, sent J. email birthday cards on special occasions. She acknowledged that
while J. did not return her emails, if she called and J. was not home, the father would
call her back and let her speak to J.

[105] | am satisfied that the maternal grandmother is appropriate and child-focussed
in her conversations with J.

Maternal Aunt

[106] D.C. wishes to support her sister. She acknowledges that her sister is high
strung and excitable.

[107] D.C. hasbeen closeto J. and hasbeen hisbabysitter inthe past. Inthe past she
allowed thefather to stay at her placein order to exercise accessin Nova Scotia. She
maintains contact with J. inthe US. It isnot frequent contact nor does she believethe
communications are as comfortable as they once were. She finds that some of his
conversations with her now are most stilted.

[108] D.C. has managed to be very appropriate in her conversations with J. and
understands the importance of keeping him out of the conflict. She takes awise and
appropriate approach to her phone conversations. She does lament that he does not
call her back.

[109] D.C. isableto speak to the father in a civil way and has acted on at least one
occasion as a go-between to reestablish contact after the mother's call wasterminated
after a very emotive message.

The Mother's Counselling

[110] Ms. Tracey is the counsellor currently addressing Ms. Ross-Johnson's
difficulties. Commencing August 2009 she worked with her addressing depression,
anxiety and relationship work. Shehasal so addressed anger management i ssues, what
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istriggering her response and is attempting to assist her in implementing methods to
cam herself and her physical and emotional response.

[111] Her measurement of the success of the counselling she admitsis largely self-
report and how the mother is able to articulate getting underneath the angry
expressions.

[112] Ms. Tracey was qualified by consent to testify in the same manner as the two
other counsellors.

[113] Asof November 9, 2009, the mother attended nine sessions. The counsellor
believes the mother was better able to cope with her anger toward the father. In the
reporting letter of November 2009, the counsellor indicated that the mother appeared
to gain insight into her defensive behaviour asfollows:

Thus far, she appears to have gained insight into her defensive behaviour and is
currently working toward more effective ways of expressing herself. Sheislearning
techniquesto reduce her overall anxiety andto refrain fromreacting negatively when
feeling misunderstood or misrepresented.

[114] The mother’scounsellor noted in her second reporting letter on May 10, 2010
that the mother continued to attend counselling, primarily focussed on anxiety and
depression. The counsellor noted that the mother is continuing to experience anxiety
symptoms and worry about the loss of her relationship with her son.

[115] Whileitisclear that the mother isaddressing theseissuesin counselling, in her
testimony the mother has not admitted to having depression or anger management
ISsues.

[116] Ms. Tracey indicatesthat if her client (the mother) would be granted custody,
she believes a comprehensive assessment may alleviate the Court's concern for the
mother's emotiona stability. If the custody is granted to the mother, Ms. Tracey
would recommend the mother and the child engage in parent-child therapy in order
to ensure that their re-connection is successful.

[117] Ms. Tracey acknowledgesthat her counselling roleislimited by self-reporting
information provided by her client.



Page: 20

[118] Thecounsellor listened to two telephonecalls. She noted that of what she saw,
there were some i nappropriate comments made to the child in the two tapes that she
was privy to.

[119] Shewasnot fully aware of thefindingsof fact inthe Decision nor of the history
of the matter including the level of hostility that existed when the child was in the
custody of the mother. She also advised that she was not involved in testing the
veracity of theinformation she wasreceiving, did not contact and was not required to
contact collateral s to assess the accuracy of the self-reporting, did not speak with the
father or the child or any of the family members.

[120] The mother testified that she now uses a strategy she learned in counselling to
deal with the difficult calls between herself and the father. These include hanging up
on him, putting the phone away from her ear so she cannot hear him and other
techniques that have not been clearly defined. Her counsellor advised she did not
recommend these techniques to the mother.

[121] The mother advisesthat asaresult of her counselling sheisin abetter position
to understand her anger toward the father. In her court testimony she denies that she
isangry.

[122] The counsellor noted the difficult childhood circumstances of the mother in
understanding her response to conflict and noted that this particular aggressive,
combative and sometimes belligerent response entertained by the mother does not
appear to be happening in other aspects of her life. She noted this, admitting she did
not have any significant awareness of the historical and very similar pattern of
behaviour exhibited by the mother when she was in the position of power over the
father.

[123] | cannot accept the counsellor's view that this manner of behaviour is related
solely to the difficult relationship issues between the father and the mother absent
evidencethat her knowledge of the historical circumstances comesfrom sourcesother
than her client.

[124] The counsellor went on to indicate that she felt there was sufficient progress,
that there would no contr-indication to the child returning to the mother. That opinion
was outside the scope of the counsdllors expertise in this case. There was no
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foundation for establishing this opinion, given the limitations on the counsellor with
respect to no knowledge of the surrounding circumstances or the child's needs. She
displayed very little knowledge about what actually takes place in these discussions
and in the negotiation for access. | place no weight on that recommendation.

[125] Thiscounsdllor did not have discussions with other therapists involved to get
another view. | accept her conclusions as they relate to the progress she saw in her
sessions with the mother as indicative that she was able to make some progress with
the mother. That progress has not been noted or is not evidenced in the other
relationships that are necessary in order to address the child's global best interests.

[126] The counsellor was aso unawarethat the supervision of the mother's callswas
a decision reached in part as a result of the mother questioning the feasibility of
having the father supervise her calls and as aresult of in-court discussions with the
mother and the father’ s counsel about a better way to have the calls monitored. Mr.
Seward was the monitor directed by the court. The mother knew this in court and
was advised of this by aletter from counsel and subsequently by an email from Mr.
Seward.

[127] Certainly thecounsellingavailabletothemother ispositiveinthat thereappears
to be a relationship established that allows the mother to work through some of her
Issueswith this counsellor against whom she does not feel antagonistic. Thisisastep
in the right direction.

Post Decision contact between mother and child

[128] The mother’s financial circumstances are apparently limited to a survivor's
pension from her first husband. She has two teenage children to support. Sheisnot
required to pay child support for J.

[129] Themother waspermitted to haveblock contact in Arkansasduring the summer
of transition and in Canadain her home for Christmas (commencing December 26"
to hisreturn to school in January), March Break and block access to the child in the
summer of 2010.

[130] The mother did not visit J. in the summer of 2009 or make Christmas
arrangements. She blamed the father for failing to keep her informed of the school
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break. The child had not seen the mother since he moved to the father’ sresidencein
July 2009.

[131] However, | know nothing of her capacity or ability to find employment to
facilitate access. Therefore, | am unable to draw any conclusions as to her financial
ability or inability to arrange and execute accessin the US or Canada. | do know that
in May 2010 she drove to Florida with her two children to attend her nephew's
graduation. She made no arrangements or requests of the father to facilitate access
with her son and | have heard no evidence asto how difficult thiswould beto achieve.

[132] The mother testified shewas not ableto visit the child in the USin the summer
of 2009 and did not have adequate notice of hisMarch Break to arrange block access.
Thus, since July 2009 up to the arranged summer visit of 2010, she has not had in-
person contact with the child other than by telephone.

[133] The mother advised that she could not afford the cost of these trips for
Christmas, failing to advisein advance of her intent not to exercise Christmas access.

[134] Themother accused thefather of failuretoinform her of the March Break dates
inatimely fashion. The facts support aconclusion that when the child was moved to
the father's care, the father provided the mother with alist of cell phone and contact
numbers to ensure telephone access. He provided her with email and telephone
numbers of the school and doctor as directed. She was emailed care giver
information, the child's report cards and test scores.

[135] In November 2009 the mother advised she had no information regarding the
child's school progress except for the information contained in the counsellor's report
that he was doing well in school.

[136] The mother is firmly of the belief that the child wants to come home on a
permanent basis and that he misses her.

The Telephone Calls and Email Communication

[137] The father has made J. available to the mother, grandmother, aunt and his
siblings through telephone calls and setting up a monitored Facebook account. J. is
able to place any callsto hishome in Canada. The father was and remains prepared
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to set up web cam communication. The mother resists this form of communication
although uses it to send the child material, some of which the father finds offensive.

[138] Thechild saunt (themother'ssister) and maternal grandmother have confirmed
that the father has gotten back to them when they call and facilitated the contact
between J. and his maternal relatives.

[139] The father provided the mother with email attachments and information from
afree siteto assist her in downloading the information. She insists on regular mail.
His historical knowledge of her computer ability would suggest she is and had used
this as a communication tool very early on in their life together.

[140] J.isattending aschool ranked 5™ out of 451 elementary schoolsinthe US. His
school has received a 10 out of 10 rating in the National Great Schools Rating
Program.

[141] The mother gave evidence she wasin direct contact with the school and had an
emall address for the school website, complete with school calender and other
information. She has contacted the school asking that the child be pulled from class
to speak with her. They have refused.

[142] The mother has blocked the father's entry into her email account, insisting he
mail any school information.

[143] Themother had the opportunity to speak to J. frequently, sometimesfour tofive
times daily, initially from July 2009 to February 2010. The calls were interrupted
from February to March to encourage her to move the monitored calls through Mr.
Seward. Upon her repeated refusal to participate in these calls, the direct contact as
monitored by thefather wasreinstated. Shehasforwarded emailsto J. including some
that have been screened out for inappropriate content.

[144] While there are many calls that have been permitted (see paragraph 32 the
father's May 25, 2010 affidavit) and acknowledged to be positive, there are some the
father says are less appropriate that are allowed to continue in order to maintain
contact between the child and the mother.
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[145] There are examples of 15 terminated calls exemplifying the same manner of
escalating abusive dialogue as was evident in the original proceeding, observed in
person by Mr. Donaldson and now experienced by Mr. Seward.

[146] There are many examples of conduct continuing the denigration of the father
withthechild. Themother invitesthe child to comparehislifein Canadawith hislife
in Arkansas. She suggestsheisreturning to livewith her, that heislonesome, that he
Isunhappy and fearful. These calls support the counsellor's recommendation that for
aperiod of three months the calls continue to be monitored.

[147] The difference between what occurred following the divorce and what is
occurring now is remarkable.

[148] Whileliving with the mother, J. was unable to maintain arelationship with the
father. He was torn and engaged directly by the mother in conversations that were
hurtful and harmful, leading him to believe the father did not care about him.

[149] Within the first year after the transition, he has frequent connection with his
mother, providing her conversations are positive and healthy. They are terminated
only when her conversation deteriorates. The father has exhibited an intention to
include the mother in the child's life, despite significant conflict, and to seek and
follow professional advice and to provide contact with the mother and her family.

[150] Duringtheyearsfollowing the divorce despitethe repeated efforts made by the
father to maintain an connection, his contact was reduced and obstructed by the
mother.

[151] J.is currently spending summer block time with the mother until his July 5™
returnto Arkansas. Despitethe continued hostility directed at thefather, he continues
to facilitate contact between the child and his mother.

Conclusion

Application to Vary

[152] Section 17(1),(5),(6) and (9) of the Divorce Act setsout therelevant legislative
considerations for the Court.
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[153] Thereisatwo-stageinquiry incustody variation cases. (1) thereviewingjudge
must determine whether there has been a change in the condition, means, needs
or other circumstancesof thechildren - theparty seekingtovary theorder bears
the onus of proof; and (2) if a material change is proven, the court must decide
whether the change requires a variation of the custody order based upon the child's
best interest. If achange of custody isordered without the required proof of changed
circumstances, the variation should be overturned: Talbot v. Henry, 25 R.F.L. (3d)
415, [1990] 5 W.W.R. 251 (Sask. C.A.).

[154] This two-staged process was endorsed by the Supreme Court of Canada in
Gordonv. Goertz, 1996 Carswell Sask.199. Thethreshold issueiswhether there has
been amaterial change in the circumstances of the child since the last custody order
was made (Divorce Act, s. 17(5)). If amaterial changeisdemonstrated, the judge
must enter into a consideration of the merits and make the order that best reflectsthe
interests of the child in the new circumstances (Gordon v. Goertz, supra, para. 9).

[155] | am satisfied on the totality of the evidence before me that there is no
substantial or material change in circumstances of the child from July 3, 2009 to the
date of the hearing that would justify moving into the second stage of the analysis.
The change proposed relates to difficulties exercising access. The evidence does not
support the mother’s contention that the difficulties are principally caused by the
father.

[156] | am further satisfied that the weight of the evidence supports the continuation
of the child's current residence with the father in Arkansas. The child's best interests
are addressed by the current court order. The move of this child from the mother to
the father was supported by the evidence in the initial application and identified as
necessary to address his best interests.

[157] Subsequent to that decision, other than the access difficulties, thereis positive
evidencethat thischild livesin asupportive, nurturing environment and has accessto
therapeutic intervention. This environment has the possibility of preserving his
connection to both of the parents. The only negative aspect istheloss of contact with
the mother which could be improved considerably if the mother would and could
addressher personal perspectiveand embark on behavioural changesthat would foster
and promote harmonious contact. It isthe mother who has terminated email contact
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with the father, continued the difficult exchanges and failed to exercise her visitation
opportunities.

[158] Both the mother and the father, and father’ swife, should not misunderstand or
minimize the desirability of preserving and nurturing this child’s contact with the
mother and extended family in an appropriate fashion.

[159] | am satisfied that the mother's counselling is supportive of her and it is
desirablethat shecontinue. However, the counselling hasnot resulted in an abatement
of the abusive phone calls and inappropriate content of emails and phone calls
involving the child in the conflict between the mother and the father.

[160] | am satisfied that the child is functioning well, is happy and healthy in the
father’s care.

[161] | am satisfied the child wishes and needsto have ongoing, healthy contact with
the mother.

[162] | amvery satisfied withthe natureand extent of thetherapeutic support services
made available to the child throughout this transition. Given the significance of the
move into the father's care, the geographical distance between jurisdictions and the
intense and problematic nature and content of the communications between
households, it was critical to an evaluation of the child’'s progress to make these
counsellors available to the mother and the Court to hear and test their evidence.

[163] The opportunity afforded to hear and see the counsellors testify and the
opportunity available to the mother's counsel to test their evidence resulted in the
mother and the Court being more fully and accurately informed of the child's
circumstances.

[164] | am satisfied that there is evidence that J. is closely connected to the mother
and has been afforded a significant block of hisformative yearsin the mother's care.
The mother has not been prepared to provide him with access to the father and has
frustrated significant efforts by the father to be an important participant in the child's
life, despite her acknowledgment that the child needed and wanted the father in his
life.

[165] | am further satisfied that the father continuesto have insight into and exhibits
and understandings of theimportance of facilitating contact between the child and the
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mother. Thefather has expressed hisintention to continueto follow the advice of the
therapists regarding the nature and extent of this contact.

[166] | am satisfied that the current principal cause of the mother's difficulties in
exercising telephone and email contact is her problematic behaviour, anger and lack
of insight into the effects of her conduct. | am also satisfied that the father's
supervision of the calls has been problematic. Itisdifficult for an involved parent to
manage the level of hostility.

[167] Themother has shown no insight into the effect of her hostile communications
on J. or the effect of her conversations. Part of the problem in understanding court
direction and understanding the directions of the counsellor isthat sheisemotionally
charged, yelling during conversations with the father and counsellor. This makes a
two-way conversation virtually impossible, thereby interfering with her ability to
listen and hear something other than what she believesis correct.

[168] | cannot draw any conclusions about her ability to travel or afford accessor her
ability or lack thereof to obtain employment to facilitate travel.

[169] | am satisfied that the best evidence of the need to manage the hostiletelephone
contact comes from the two counsellors. Thereis aneed in the immediate future to
continue monitoring these calls.

[170] The father and his wife have been coached to assist them in intervening to
manage the countless emails and tel ephone callswell outside reasonabletimes during
the day and night.

[171] The father isbetter able to avoid escalating the exchange between the mother
and himself. Interchange between the mother and the father's wife should be kept to
a minimum. It should be positive, non-confrontational and support and facilitate
healthy connections between the mother and the child.

[172] The father has made significant efforts to peacefully negotiate the hostile
communications. Asnoted in Mr. Seward's report, page 6, recommendation #10:

E-mail conversationwith (thefather) would bethe best way to communicate parental
concerns and information for the reasons mentioned above. In additionitisin this
areaaonethat | have seen any negative emotions communicated by the (father and
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his wife). It is very common for untrained individuals to not have the
communication skills needed to communicate with someone such as J.'s mother and
| am not surprised by their successful and unsuccessful attempts to deal with her
inappropriate communication with J. and with them.

[173] In relation to this comment underlined, | have seen evidence of the father's
wife's attempt to respond in writing to the mother. The response is in itself
problematic and unhelpful. | have also reviewed calls where the father was
unsuccessful in de-escalating the conversation and became inappropriately involved.

[174] Mr. Seward gave a list of 12 recommendations to the Court. Included isthe
continued counselling regime for the father and his wife and J. in accordance with
recommendations #1 and #3. This should continue until the therapist and the father
determineit is no longer necessary or productive.

[175] Recommendation #2: that J. continue in his current location until at least the
end of the primary school would represent a speculative determination beyond the
scope of thishearing. Thereisno evidence before me that would support avariation
of the current order and a move back to the mother's primary care.

[176] The counsellor recommended continuation of the twice weekly schedule of
telephone calls between mother and child, initiated by the mother and monitored for
another three months. Mr. Seward has thus far agreed to provide this service and the
mother has been advised the only cost to her is the actual cost of the call to Mr.
Seward and not his fees. He has, however, advised her if she wishes any further
involvement with his service by way of information or explanation, she shall be
responsible for paying his hourly rate.

[177] The child shall have unlimited phone contact with his siblings, mother and
maternal family from his home. The father would do well to encourage these
connections.

[178] Since July 2009, the father has accepted and returned calls from the maternal
grandmother and aunt. He has not determined it necessary to monitor these calls. |
am satisfied that the aunt and grandmother appreciate the need to avoid engaging in
inappropriate conversation with J.. They have demonstrated insight and should be
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encouraged to continue to contact J. to maintain_his connection to his maternal
extended family. | see no need to monitor these calls.

[179] The father has also allowed contact with J.'s siblings and that should be
encouraged. While the mother has used these callsto connect briefly to the child, the
nature of the connection has been so limited and has not been so inappropriate so as
to terminate the connection between the siblings.

[180] Rather thanterminatethesecalls, the child should be assisted through coaching
by therapists to handle these calls and, if and when they became problematic, he has
exhibited the ability to deliver the telephone to the father to terminate the calls.

[181] The child hasexhibited some ability to navigate these troubled waters and this
skill set should be supported.

[182] The therapist also recommended that the child have access to a therapist in
Halifax, Nova Scotia while block visitation is ongoing to ensure there is an
appropriate avenue for addressing any difficulties that may arise during this access.
| am and continue to be concerned about the effect of one-month block visitation
without therapeutic intervention given the mother's lack of insight and the content of
her conversations with the child.

[183] The father will have to determine after this summer access whether that is
affordable for him and appropriate depending on the emotional state of J. on his
return.

[184] The therapist recommended email communication between the father and the
mother to avoid many of the difficult telephone exchanges. The mother shall unblock
her email to allow the father to keep her informed, as in the order of July 2009. In
addition to regular quarterly email updates and additional updates on the happening
of important medical and developmental events, the father shall, at the beginning of
each school year, send by regular mail a calendar of school events and information
regarding the new school year and any additional extracurricular activities.

[185] Thefather should use asaguidein deciding what information should be passed
onto the mother all that information he would wish to have about the child if theroles
were reversed.
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[186] Further information flow shall be by email unless agreed upon by the parties or
varied by court order.

[187] With respect to the remaining recommendations, it isup to the custodial parent
to make decisionsregarding other therapeutic intervention. Gordonv. Goertz, supra,
specifically recognizes the court's limited capacity to manage the day-to-day child-
rearing decisions or indeed the efficacy of maintaining a watching brief on the
family’ s day-to-day living.

As Goldstein, Freud and Solnit stress, an important function of the law on divorce
or separation isto reinforce the remainder of thefamily unit so that children may get
on with their lives with aslittle disruption as possible. Courts are not in a position,
nor do they presume to be able, to make the necessary day-to-day decisions which
affect the best interests of the child. That task must rest with the custodial parent, as
he or she is the person best placed to assess the needs of the child in all its
dimensions.

Oncea court hasdeter mined who isthe appropriate custodial parent, it must indeed
it can do no more than, presume that that parent will act in the best interests of the
child. [Emphasis added]

It followsthat where, as here, adecision of the custodial parent is challenged by the
non-custodial parent on the basisthat it is not in the child's best interests,

[t]he emphasis should be . . . on deferring to the decision-making
responsibilities of the custodial parent, unless there is substantial
evidence that those decisions impair the child's, not the access
parent's, long-term well-being. (MacGyver v. Richards, supra, at p.
445 (per AbellaJ.A.); emphasis added)

It must be remembered, as Twaddle J.A. points out in Lapointe v. Lapointe, supra,
at p. 620:

In al but unusual cases, the custodial parent isin a better position
than ajudge to decide what is in the child's best interests. A judge
can scrutinize the decision, ensurethat it is reasonable and even say,
when clearly shown, that the custodial parent'sdecisionisinfact not
inthechild'sbestinterests, butinitially it isthe person entrusted with
the responsibility of bringing up the child who probably knows best.
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[188] Likewise,itisuptothemother to continuein atherapeutic relationshipto assist
her in management of her anger and problematic communication strategy. This, if
effective, can only help her in engaging on aregular consistent basis with the child
and promote strong and healthy future ties.

[189] | recommend that the mother’ s counsellor have access to the child’ s therapist,
or Mr. Seward, to assist the mother’s counsellor in addressing with the mother
modification of her problematic behaviour to support the development of frequent
appropriate communication with the child.

The Scope of the Review

[190] In the Decision dated July 3, 2009 at page 26, paragraph #25, | ordered as
follows:

THAT thismatter shall be set down for areview to be held on M onday, November
16, 2009, from 9:30 to 9:45 am at the Supreme Court of Nova Scotia, Family
Division, 1815 Upper Water Street, Halifax, Nova Scotia. The father shall provide
an affidavit detailing the transition and a report from the child's counsel or three (3)
weeksin advance of the hearing. The mother shall provide an affidavit in reply one
(1) week in advance of the hearing.

[191] The Supreme Court of Nova Scotia retained jurisdiction over thischild. The
transitionto thefather’ s custody represented asignificant changeinthisyoung child's
life. The purpose of conducting a review was to manage and observe the transition
to ensure compliance with the court order, to ensure connection was possi ble between
the mother and the child and to facilitate and manage any difficulties obstructing a
healthy and smooth transition while the court retained jurisdiction.

[192] The Court wished to ensure the father complied with the direction to
immediately provideasupportive, therapeutic environment and provideareport tothe
Court about the child's circumstances.

[193] Maintaining peaceful connections with the mother was an important element
of the order.
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[194] The Supreme Court of Canada has discussed the use of reviews in Leskun v.
Leskun, 2006 Carswell BC1492. They have encouraged alimited use of reviews as
ajudicial tool in order to discourage open-ended use of reviews which avoid the
threshold tests set out in an application to vary under Section 17 of the Divorce Act.

[195] | am aware that these cases deal with reviews of spousal support orders.
However, the principles discussed appear equally applicable to custody and access
situations where serious uncertainty may arise and require case management of
transitionsfor limited purposes. Reviewscan behelpful to allow for modification and
reporting on specific issues for logistic purposes.

[196] Thedecision of July 2009 was asignificant transition for thischild. The Court
will likely lose jurisdiction over this child once residency in the US is confirmed.
Before that occurred the Court required reporting on the child’ s transition to ensure
both the mother and the child had available access to the Court to establish
communication between the two.

[197] In Leskun v. Leskun, supra, the Supreme Court of Canada states as follows:

36 Review orders under s. 15.2 have a useful but very limited role. As the
amicus pointed out, one or both parties at the time of trial may not, as yet, have the
economicwherewithal evento commencerecovering fromthedisadvantagesarising
from the marriage and its breakdown. Common examples are the need to establish
a new residence, start a program of education, train or upgrade skills, or obtain
employment. In such circumstances, judges may be tempted to attach to s. 15.2
ordersacondition pursuant to s. 15.2(3) of the Divorce Act, that entitles one or other
or both of the partiesto return to court for areconsideration of a specified aspect of
the original order. This will properly occur when the judge does not think it
appropriate that at the subsequent hearing one or other of the parties need show that
a change in the condition, means, needs or other circumstances of either former
spouse has occurred, as required by s. 17(4.1) of the Divorce Act.

37 Review orders, where justified by genuine and material uncertainty at the
time of the original trial, permit parties to bring a motion to alter support awards
without having to demonstrate a material change in circumstances: Choquette v.
Choguette (1998), 39 R.F.L. (4th) 384 (Ont. C.A.). Otherwise, as the amicusfairly
points out, the applicant may have his or her application dismissed on the basis that
the circumstances at the time of the variation application were contemplated at the
time of the original order and, therefore, that there had been no change in
circumstances. The test for variation is a strict one: Willick v. Willick, [1994] 3
S.C.R. 670 (S.C.C.), at pp. 688-690.
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38 Here the review order wasjustified by serious doubt at the time of trial asto
thetruefinancial situation and prospects of thewife and what level of support would
actually be needed. See Schmidt v. Schmidt (1999), 71 B.C.L.R. (3d) 113 (B.C.
C.A)), a para. 9:

[Review orders] are considered particularly useful in circumstances
wherethereis some doubt asto whether spousal maintenance should
be continued and, if so, in what amount. Rather than force the parties
to go through a variation proceeding with its strict threshold test of
changein circumstances, the court providesthat maintenanceshall be
reviewed.

At thedateof thetrial before Collver J., therewere outstanding issueswhich thetrial
judge anticipated would be resolved in arelatively short time.

39 Willick and Choquette establish that a trial court should resist making
temporary orders (or orders subject to "review") under s. 15.2. See aso: Keller v.
Black, [2000] O.J. No. 79 (Ont. S.C.J.). Insofar as possible, courts should resolvethe
controversies before them and make an order which is permanent subject only to
change under s. 17 on proof of a change of circumstances. If the s. 15.2 court
considersit essential (ashere) to identify anissuefor futurereview, theissue should
betightly delimited inthes. 15.2 order. Thisisbecause on a"review" nobody bears
an onusto show changed circumstances. Failureto tightly circumscribetheissuewill
inevitably be seen by one or other of the parties as an invitation simply to reargue
their case. That is what happened here. The more precise condition stated in the
reasons of the trial judge was excessively broadened in the formal order. This
resulted in ameasure of avoidable confusion in the subsequent proceedings.

[198] This review was intended to be limited in scope and can be concluded by
logistical modification of the court order as set out below.

[199] Save and except for paragraph 23 of the Order of July 3, 2009 and the other

modifications noted herein, all other provisions of that Order remain in force and
effect.

[200] Thereis no longer any need to preserve the jurisdiction of the Court for the
effective enforcement of these orders. Further litigation isnot warranted at thistime.

[201] Mr. Bailey shall draft the amending Order.
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Legere Sers, J.

Halifax, Nova Scotia
July 12, 2010



