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By the Court:
A. The Question

[1] Does the Department of Health (“Province”) have a subrogated right to claim against a
person insured by a motor vehicle liability insurer for nursing home costs arising from injuries
sustained in a motor vehicle accident?

[2] Theanswer dependsontheinterpretation of Section 18 of the Health Servicesand Insurance
Act of Nova Scotia (“HSIA”).

[3] The parties agreed on the factual context of the Province’s subrogated claim against the
defendant tortfeasor.

B. The Factual Context

[4] Until December 15, 2004, Jean Slauenwhite, then aged 81, lived alone and independently
in an apartment at Musguodoboit Harbour. That evening, ErnaKeizer, then 78, drove her vehicle
off theroad into arock cliff. Slauenwhite, a passenger, suffered injuries, including permanent loss
of her eye sight. Slauenwhite's injuries prevented her from returning to her apartment. After a
lengthy hospital stay, she moved into aretirement residence and assisted living facility. Under its
nursing home subsidy program, the Province pays part of Ms. Slaunwhite’ sdaily nursing homecare
rate.

[5] The defendant admitted liability for the accident and the plaintiff’s injuries. The parties
settled the plaintiff’s personal injury claim, except for the Province's subsidy of the plaintiff’s
nursing home costs.

C. TheLegidation

[6] Sinceat least 1973, when the Medical Care Insurance Act and Hospital I nsurance Act were
consolidated into HS A, the Province has been subrogated to the rights of a person who suffers
personal injury asaresult of the negligence, or wrongful act or omission, of another person, when
the injured person receives certain health care, services or benefits. S.IN.S. 1973, ¢.8, s. 13, later
renumbered s. 18, containing nine subsections.

[7] By S.IN.S. 1992, c. 20, the legislature amended several provisionsof HS A and s.107 of the
Insurance Act. The significant change wasthe authorization for aschemeto impose an annual levy
on motor vehicle liability insurers to collect from them the actual costs to the Province of certain
health-related services resulting from motor vehicle accidents. This scheme is described in new
s.18(11-20) HI A and s.107A (1-13) Insurance Act. Subsection 18(10) of these amendments states
that s. 18 (effectively, the Province' s right to subrogate against tortfeasors) applies except where
Provincia health-related services are provided to a person injured by a motor vehicle accident for
which the tortfeasor has athird-party liability policy. The defendant describes the amendments as
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follows: “ TheLevy system . . . completely removes the Province' s subrogation rightsin relation to
costsincurred as aresult of motor vehicle accidents but allows the Province to require insurers to
pay ayearly levy to cover some costs.”

[8] By SIN.S. 2002, c. 5, s. 24, the Province further amended s.18.

[9] The description of health-related servicesin s. 18(1), and the definition of “insured hospital
services’ for s.18 (2-8) was morefully described. The additional servicesdescribed ins.18(1), and
thefuller description of “insured hospital services’ in s.18(21), were“. .. home-care services, care
for apersoninahomefor special careor child-carefacility to which the Province has made payment
and any services prescribed in the regulation as insured hospital services for the purposes of this
subsection.”

[10] Subsection 18(9), which effectively discharged liability insurers from the Province's
subrogated claims when the insurer’s policy limit is reached, was repealed, and replaced with
s.18(5A to 5E).

[11] The current HS A provisions outline the Province’ s subrogation rights as they relate to the
issuein this case are:

18(1) Where, asaresult of the negligence or wrongful act or omission of another,
a person suffers personal injuries for which the person received insured hospital
services, benefits under the Insured Prescription Drug Plan, ambulance services to
which the Province has made payment, home-car e services, care for a person in
a home for special care or child-care facility to which the Province has made
payment, insured professional services under this Act, or any other care,
services or benefits designated by regulation, including the futur e costs of any
such care, servicesor benefits, the person. (The highlighted portion was part of the
2002 amendments.)

(3) Her Majesty inright of the Province shall be subrogated to the rights of a person
under this Section to recover any sum paid by the Minister for insured hospital
services, benefits under the Insured Prescription Drug Plan, ambulance servicesto
which the Province has made payment or insured professional services provided to
that person, and an action may be maintained by Her Majesty, either in Her own
name or in the name of that person, for the recovery of such sum.

(6) Where a person whose act or omission resulted in personal injuriesto another is
insured by a liability insurer, the liability insurer shall pay to the Minister any
amount referable to a claim for recovery of the cost of insured hospital services,
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benefits under the Insured Prescription Drug Plan, ambulance servicesto which the
Province has made payment and insured professional servicesthat would otherwise
be paid to theinsured person and payment of that amount to the Minister discharges
the liability of the insurer to pay that amount to the insured person or to any person
claiming under or on behalf of the insured person.

(20) This Section applies except where personal injury has occurred as the result of
amotor vehicle accident in which the person whose act or omission resulted in the
personal injury isinsured by apolicy of third-party liability insurance on or after the
date this subsection comes into force. (Added by the 1992 amendments)

(11) The Minister may impose alevy to be paid by each motor vehicleinsurer with
respect to each vehicleinsured by that insurer for the purpose of recovering insured
hospital services, benefits under the Insured Prescription Drug Plan, ambulance
services to which the Province has made payment or insured professional services
pursuant to this Act incurred by third parties as aresult of personal injury in motor
vehicle accidents. (Added by the 1992 amendments)

(21) For greater certainty, in subsections (2) to (8) “insured hospital services’
includesany care, servicesor benefitsfor which costs have been or may inthefuture
be paid by the Minister in relation to negligence or a wrongful act or omission
including, without limiting the generality of the foregoing, ambulance services to
which the Province has made payment, home-care services, care for aperson in a
homefor special care or child-carefacility to which the Province has made payment
and any services prescribed in the regulation as insured hospital services for the
purposes of this subsection.” (Added by the 2002 amendments)

[12] Subsections18(12-20) describe how the Provincewill estimate at the beginning of each year
the amount of the levy that insurers are required to remit, and how, at the end of each year, the
amount of the levy isrecalculated based on actual costs. The levy isadjusted, resulting in either a
credit to insurers (if the estimate exceeded actual costs) or an obligation to make a further
remittance (if the estimate was less than actual costs).

[13] The partiesagreethat, asmorefully described in the Province' sbrief, thelevy to be paid by

each motor vehicle insurer cannot and does not include the costs of nursing home services, such as
those paid by the Province on behalf of the plaintiff in this case.

D. Principles of Statutory Interpretation



[14]

[15]

[16]

The parties agreed on the general principles of statutory interpretation.
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The opening words in Sullivan on the Construction of Satutes, by Ruth Sullivan, Fifth
Edition (Markham: LexisNexis, 2008) describe the principle as:

Introduction. More than thirty years ago, in the first edition of the Construction of
Satutes, Elmer Driedger described an approach to the interpretation of statutes
which he called the modern principle:

Today thereisonly one principle or approach, namely, the words of
an Act areto beread in their entire context, in their grammatical and
ordinary sense harmoniously with the scheme of the Act, the object
of the Act, and the intention of Parliament.

The modern principle has been cited and relied on in innumerable decisions of
Canadian courts, and in Re Rizzo & Rizzo Shoes Ltd. it was declared to be the
preferred approach of the Supreme Court of Canada. It has even been applied to
interpretation of Quebec’s Civil Code.

Sullivan continues at Page 3:

The modern principle says that the words of alegislative text must be read in their
ordinary sense harmoniously with the scheme and objectsof the Act and theintention
of the legislature. In an easy case, textual meaning, legislative intent and relevant
normsall support asingle interpretation. In hard cases, however, these dimensions
are vague, obscure or point in different directions. In the hardest cases, the textual
meaning seems plain, but cogent evidence of legislative intent (actual or presumed)
makes the plain meaning unacceptable. If the modern principle has aweakness, it
isitsfailure to acknowledge and address the dilemma created by hard cases.

Relation of modern principletorulesof statutoryinterpretation. Under themodern
principle, an interpreter who wants to determine whether a provision applies to
particular facts must address the following questions:

swhat is the meaning of the legidlative text?

swhat did the legislature intend? That is, when the text was enacted, what
law did thelegidlatureintend to adopt? What purposesdid it hopeto achieve? What
specific intentions (if any) did it have regarding facts such as these?

*what are the consequences of adopting aproposed interpretation? Arethey
consistent with the norms that the legislature is presumed to respect?

In answering these questions, interpreters are guided by the so-called “rules’ of
statutory interpretation. They describe the evidence relied on and the techniques
used by courtsto arrive at alegally sound result. The rules associated with textual
analysis, such as implied exclusion or the same-words-same-meaning rule, assist
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interpretersto determine the meaning of thelegislativetext. Therulesgoverningthe
use of extrinsic aids indicate what interpreters may look at, apart from the text, to
determinelegidativeintent. Strict and liberal construction and the presumptions of
legidlative intent help interpreters infer purpose and test the acceptability of the
outcomes against accepted legal norms.

At the end of the day, after taking into account all relevant and admissible
considerations, the court must adopt an interpretation that is appropriate. An
appropriate interpretation is one that can be justified in terms of (a) its plausibility,
that is, its compliance with the legisative text; (b) itsefficacy, that is, its promotion
of legidative intent; and (c) its acceptability, that is, the outcome complies with
accepted legal norms; it is reasonable and just.

[17] Theplaintiff (Province) refersthe Court to Rizzo & Rizzo ShoesLtd. (Re), [1998] 1 SCR 27;
Bishop-Beckwith Marsh Body v Wolfville (1996), 135 DLR (4™ 456 (NSCA) at {1 13 and 14;
MacNutt v Nova Scotia, 2009 NSSC 70 at 16, and s.9(5) of the Inter pretation Act of Nova Scotia,
which reads:

Every enactment shall be deemed remedia and interpreted to insure the attainment
of its objects by considering among other matters

(a) the occasion and necessity for the enactment;

(b) the circumstances existing at the time it was passed,;

(c) the mischief to be remedied,;

(d) the object to be attained,;

(e) the former law, including other enactments upon the same or similar subjects;
(f) the consequences of a particular interpretation; and

(g) the history of legislation on the subject.

[18] Thedefendant (insurer) referred the Court to Cape Breton (Regional Municipality) v Nova
Scotia (Attorney General), 2009 NSCA 44 at 11 36 to 38 and 40. It submitted that there are no
apparent significant differencesin the interpretative steps as outlined in the Fourth Edition (2002)
of Sullivan and Driedger, the Fifth Edition of Sullivan (2008) and s. 9(5) of the Nova Scotia
Interpretation Act. It noted the application of these principles to HS A in Doctors Nova Scotia v
Nova Scotia (Department of Health), 2006 NSCA 59.

E. The Defendant’ s Position

[19] While the Court must go on to address the second and third steps of interpretation, the
defendant argued that significant weight should be attached to the first step, which was described
asthe plain and ordinary meaning of s.18(10) and (11). It argued that the wording of s.18(10) is
clear and unambiguous: s. 18 does not apply, and therefore the Province has no right of subrogation
when health-related costs result from a motor vehicle accident.
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[20] The wording of s.18(10) is an absolute exclusion of the right to subrogate under s.18(3)
respecting injuries from motor vehicle accidents. Because s.18(10) appliesto al of s. 18, it:

* removes a plaintiff’ s right to recover sums paid by the Province under 18(1)(a);

 removes the plaintiff’s duty to recover sums paid by the Province under 18(1)(b), (2), (4),
(5A-C);

* removes a third-party insurer’s duty to provide information to the Province about claims
in regards to settlement under 18(5D);

* removes the insurer’s duty to pay the Province amounts related to a claim for insured
services under 18(6); and

* removes the Province' s right to authorize payment of legal fees (18(5E)), to set rates for
insured services (18(7)), or to provide a certificate for sums paid for insured services (18(8)).

[21] Nothingins.18(10) indicatesthat the Province can maintain asubrogation claimfor nursing
home costs or any insured service costs resulting from motor vehicle accidents. Nothinginthelevy
provisions (s.18(11) to (20)) creates an exemption for nursing home costs, or any other insured
service cost, from the absolute exclusion in 18(10).

[22] Most important, nothing in s.18 indicates that costs not covered by the levy (including, for
example, nursing home costs) are exempt from the application of 18(10).

[23] The maxim expressio unius est exclusio alterius (the implied exclusion rule) applies. The
legislature would have expressly excluded nursing home and residential care costs, which are not
covered by the levy, from 18(10) if the Province' s subrogation right for those costs were intended
to be preserved. It failed to mention any exceptions to the absolute exclusion in 18(10). One may
infer that it was deliberate. The defendant noted the application of this maximin Central Halifax
Community Assn v Halifax (Regional Municipality), 2007 NSCA 39 at  22.

[24]  Turningto 18(11), the defendant submitted that the wording creating thelevy ispermissive.
For this, it citess. 9(c) of the Interpretation Act - “in an enactment, . . . ‘may’ ispermissive.” While
agreeing with the Province that nursing home costs are, by definition, not included in the amount
for which the Province is authorized to impose the levy, it argued that 18(11) does not require the
Province to impose any levy. Consequently, the operation of 18(10) is not dependant on whether,
or how, the Province imposed the levy. Moreover, no language in 18(11) imposed a limit on the
Province' s subrogation right - the limit isin 18(10).

[25] Said differently, the proper interpretation of 18(10) is not dependent upon the
implementation of alevy pursuant to 18(11). Citing MacNutt v. Nova Scotia, 1 10, it argued that
when words are precise and unequivocal, their ordinary meaning plays adominant role; only when
words support more than one meaning, does ordinary meaning play alesser role. For that reason,
the precise and unequivocal words of 18(10) should dictate the interpretation. Itsinterpretation of
18(10) creates no incoherence or internal conflict. The defendant argued: “The two provisions are
not inter-related or dependent upon each other.”
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[26] The second interpretative question is “What did the legislation intend?” The defendant
submitted that the Province provided no evidence of thelegislature’ sintent; that is, asto the scheme
and context of HIA. The Province did not argue that the intent of 18(11) was to include nursing
home costsinthelevy, or to exempt nursing home costsfromtheexclusionin 18(10). TheProvince
did not arguethat adrafting mistakewas made. Fromthis, the court caninfer thelegislature’ sintent
isin harmony with the words of 18(10) and 18(11): “the [Province] cannot subrogate in the event
of motor vehicle accidents, and nursing home costs are not included in 18(11).”

[27] Inoral argument, counsel expanded on this argument. Absent extrinsic evidence, it would
be speculative for the Court to infer alegidlative intent other than that obtained from agrammatical
reading of the statute.

[28] The third interpretative step is analysis of the consequences of adopting the proposed
interpretation. The defendant argued that “the interpreter can consider ‘the strict and liberal
construction and the presumptions of legidative intent’ to infer purpose and * test the acceptability
of outcomes against accepted legal norms'.”

[29] It argued that its interpretation, derived from the ordinary meaning of 18(10) “is not only
plausible, but the only interpretation that harmonizes with the grammatical meaning of the text and
legidlativeintent.” It cited Sullivan’s conclusion that the plausibility requirement isaconstraint on
interpretation; that is, it represented the outer limit within which a legitimate interpretation must
occur.

[30] A Court may adopt a strained interpretation, or cure a drafting error, where the ordinary
meaning is not in line with the legislative intent. Neither tool is appropriate in this circumstance
becausethereisno indication that the legislature intended the provisionsto operate differently from
how they read on their face. “The meaning proposed by the plaintiff that because the L evy does not
cover nursing home costs the [ Province] should maintain the right to subrogate under 18(3), isone
that the wording of 18(10) cannot reasonably bear.”

[31] Toalow theProvincearight of subrogation for nursing home costswould requirethe Court
to “read in” an exemption to the removal of the Province’ s right of subrogation; that is, it would
require the Court to rewrite a statute under the guise of interpreting it.

[32] Findly,thedefendant submittedthat “theprinciplethat legislationisstrictly construed where
it takes away the rights of its subjects applies to restrict the Court’ s power to read in or amend the
HSA.” If thelegidlature chooses to interfere with the rights of its subjects, it must do so clearly.
Counsel cited Cameron v Nova Scotia (Attorney General), 1999 NSCA 14, as an example of the
strict interpretation of atermin HS A. In Cameron, the Court interpreted “insured hospital services’
so asto exclude out-patient servicesincurred by the plaintiffs outside Nova Scotia (except when the
Minister does so on a discretionary basis).

F. Analysis
F.1  Overview
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[33] AsElImer Driedger wrote, “ Today thereisonly one principleor approach, namely, thewords
of an Act areto bereadintheir entire context, intheir grammatical and ordinary sense harmoniously
with the scheme of the Act, the object of the Act, and the intention of Parliament.” (My emphasis)

[34] AsRuth Sullivan wrote, this sentence incorporates a complex multidimensional analysis.
She divided Driedger’s principle into three analytical steps. Her description of the three stepsis
consistent with the approach taken by the Supreme Court of Canadain many decisions after Rizzo,
including Bell ExpressVu Limited Partnership v The Queen, 2002 SCC 42 and Canada Trustco
Mortgage Co v Canada, 2005 SCC 54.

[35] | summarize the three steps as.

1 Analysis of the “textual” meaning (that is, the words of the Act in their entire
context). Sullivan notes that finding the grammatical or ordinary sense of words may involve
complex issues of linguistic convention, expression and understanding.

2. Analysis of legidativeintent. Legislation has a purpose and isintended to achieve
certain goals. Courts must try to identify purposes and goals, and the means devised to achieve
them.

3. Analysis of established legal norms, as part of the context for reading words in
legislation. According to Driedger, therearefour kinds of |legislativeintention: expressed, implied,
presumed and declared intention. Presumed intention embraces the evolving legal norms found
primarily in the common law but also in constitutional, quasi-constitutional and international law.

[36] The three analyses are sometimes turned into three questions.
1 What is the meaning of the text?
2. What goals (purposes) and methods did the legislature intend to adopt?
3. What are the consequences of adopting a proposed interpretation?

[37] When applying these analytical steps, the resulting interpretation must be justified in terms
of itsplausibility (compliance with thetext), itsefficacy (promotion of thelegidativeintent) and its
acceptability (compliance with accepted legal norms).

[38] The history of legislation of health services includes the history of the right of the
Department of Health (Province) to recover from tortfeasorsand their liability insurers, the costs of
some health-related services provided to persons who are injured by wrongful or negligent acts or
omissions. This purpose, and the method by which it is achieved, is contained in s. 18 of HIA.
Before the 1992 amendments, the purpose and scheme of the legislation was clear from areading
of the words, in their grammatical and ordinary sense, in the context of s.18 as a whole. No
evidence extrinsic to the legidlation as awhole was necessary to answer the question: What did the
legislature intend?

[39] Itisrelevant, and important to the interpretative exercisein this case, that the amendments
enacted in 1992 contain two basic provisions:
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1 Authorization for the Province to impose an annual levy on motor vehicle liability
insurers, estimated at the beginning of the year and adjusted at the end of the year to reflect actual
costsfor certain insured health-related services during theyear. Thiswas effected by s. 18(11-20).

2. A provision, s. 18(10), stating that Section 18 - the section which unambiguously
authorizesrecovery of certain health service costsfrom tortfeasorsand their insurers, applies except
where personal injury has occurred as aresult of a motor vehicle accident in which the tortfeasor
isinsured by aliability policy.

[40] Thedefendant’sargument isthat s. 18(10), read alone, clearly exempt tortfeasors and their
liability insurers from the Province's right to subrogate for recovery of health-related services
caused by thetortfeasorsin motor vehicle accidents. No evidence, extrinsicto HS Aitself, hasbeen
tendered to demonstrate that the legislative intent is not to achieve the goal or purpose that is
apparent from the interpretation of the words of 18(10) in their grammatical and ordinary sense.
Effectively thiswould exempt tortfeasorsand their liability insurersfrom responsibility for nursing
home costs incurred by those injured as aresult of motor vehicle accidents, because nursing home
costs are not recoverable under the levy, and 18(10) is an absol ute exemption from the Province's
subrogation remedy. All tortfeasorsand their liability insurers, other than those causing injuriesby
motor vehicle accidents, remain responsible to the Province for health-related costs, including
nursing home costs.

[41] | havetwo preliminary problems with the defendant’s analysis.

[42] First, while 18(10), read in isolation, on its face, clearly releases motor vehicle accident
tortfeasors and liability insurers from responsibility to the Province for certain heath costs by
subrogation, other subsections of s. 18, read in isolation, on their face, equally clearly impose
liability on tortfeasors and their liability insurers for health costs resulting from personal injuries
caused by any wrongful or negligent act or omission, and does not exclude automobile accidents.
Subsection18(10) was part of an amendment schemethat changed the method by whichthe Province
recovered health-related costs. In respect of motor vehicle accident tortfeasors, it replaced the
Province' s general subrogation right with alevy scheme. Subsection 18(10) must be read in the
context of the subrogation schemethat existed and wasamended in 1992. Said differently, s.18(10)
must be read harmoniously with s.18(11-20) and s.18 as awhole.

[43] Secondly, | do not agree that the modern principle of statutory interpretation holds that it
ismere speculation to infer legidlative intent, absent evidence extrinsic to the legidation itself; that
is, other than by adoption of the grammatical and ordinary sense of the words of the Act.

[44] Withrespect to my first disagreement, the missing el ement in thedefendant’ s analysisisthe
obligation onthe Court to read thewords of the Act in their entire context and intheir grammatical
and ordinary sense har moniously with the scheme and object of the Act and legidlative intention.
Whileit isnot improper to first analyze the words of a section or subsection itself, it isimproper to
reach any conclusion until those words are placed in the context of the remaining words of the
legislation and with awareness of the scheme and object of the legislation.
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[45] Thewordsof s. 18(6), readintheir grammatical and ordinary sense, inisolation, are asclear
as 18(10), and in direct conflict with 18(10). It is not helpful to reason that the grammatical and
ordinary sense of the wordsin 18(6) or 18(10), read in isolation, have the most significant weight
ininterpreting s. 18 asawhole. The starting point for the interpretation of every enactment is set
out in s. 9(5) of the Interpretation Act. Every act is deemed remedia and interpreted to insure
attainment of its objects when considered in the context of seven enumerated factors.

[46] Section 18, as a whole, applying all the words of the section in their grammatical and
ordinary sense but harmoniously and in context, expresses an intention, goal or purpose of enabling
the Provinceto recover fromtortfeasorsand their liability insurers some of the health costsincurred
by persons injured by wrongful acts or omissions or negligence. It is not argued that, before the
1992 amendments, the Province could subrogate against a tortfeasor for health-related costs
provided to aperson who suffered personal injuriesasaresult of amotor vehicle accident wherethe
tortfeasor was insured by athird-party liability policy.

[47] Thisclear intent isobvious from the nine subsections that constituted s. 18 before the 1992
amendments.

[48] The 1992 amendments must be read in this context. The words in the 1992 amendments
must be interpreted harmoniously with the scheme and object of the Act evident as of the date of
those amendments.

[49] Contrary to the defendant’s submission, it is necessary to read the entirety of the 1992
amendmentsincluding 18(10 to 20) - each in the context of the other, and harmoniously with s. 18
asawhole (and, indeed, HS A asawhole).

[50] The subsections in the 1992 amendments are interrelated. Subsection 11 to 20 set up an
aternative scheme for the recovery by the Province of certain health-related costs incurred for
persons who received personal injuriesin motor vehicle accidents as a result of wrongdoing by a
tortfeasor who was insured by third-party liability policy.

[51] The submission by the defendant, that the levy did not provide for the recovery of nursing
home costs, a right to recover retained by the Province's right to subrogate against all other
tortfeasors and their liability insurers, constitutes an acknowledgment from which this Court can
infer alegidativeintent, without resort to speculation. | canand do infer that the creation of thelevy
system for recovery by the Province of certain health-related costs, but not nursing home costs,
supports the Province's interpretation of 18(10) - that the exemption from cost recovery by
subrogationislimited by the parametersof thelevy scheme. The 1992 amendmentsareinterrel ated.

[52] Thescheme and object of the legislation are clear from reading, in their ordinary sense, the
words of s. 18 and the history of amendments. It isnot mere speculation to interpret the objects of
the legidation from the whole of the legidation itself.
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[53] Noextrinsicevidenceisnecessary to clearly identify the circumstances, mischief and object
of s. 18 of HIA. It is obvious that, as of 1992, the circumstance was that persons injured by
tortfeasorsreceived insured health-related servicesand benefits, and lawmakers desired to recover
those costsfromtortfeasorsand their liability insurers. Thelegislation beforethe 1992 amendments
clearly enabled the Province to do so on an accident-by-accident basis.

F.2 TheThree Sullivan Questions
Question#1 What isthe meaning of the legidative text?

[54] It is not argued that before the 1992 amendments, the words of s. 18, read in their

grammatical and ordinary sense and in their entire context, clearly gave the Province the right to

recover from any tortfeasor insured health-related service costs.

. Section 18 also set out what insured services were recoverable and the scheme for recovery
of those costs - on an accident-by-accident basis, from the injured person who recovered
from atortfeasor, or by subrogation from the tortfeasor or her/hisinsurer.

. Subsection 18(1) set out the Province’ sright to recover the cost of certain insured services.

. Subsection 18(2) set out the obligation of an injured person who recovered a sum for the
insured services to pay them to the Province.

. Subsection 18(3) gave the Province the right to subrogate for those services in the name of
the injured person.

. Subsection 18(4) precluded certain defences to the Province' s subrogated action.

. Subsection 18(5) provided that no settlement or judgment for personal injuries, for which
theinjured person received insured services, was binding on the Provincewithout itswritten
approval.

. Subsection 18(6) extended the responsibility of atortfeasor to the Province for recovery of
the cost of insured services from the tortfeasor and her/his liability insurer.

. Subsection 18(7) described the cost of insured services as the amount, at rates approved by

the Province, that the injured person would have been required to pay if she/he had not been
an insured person under HSA.

. Subsection 18(8) provided for admissibility of a certificate as prima facie proof of the cost
of insured servicesin 18(7).
. Subsection 18(9) discharged aliability insurer fromliability to the Provinceto the extent that

thefull amount/limit of itspolicy wasinsufficient to satisfy theinjured person’ sclaim, other
than for the Province’ s claim for insured services.

[55] Subsequentto 1992, specifically in 2002, HS A wasamended to expand the scope of insured
health-related services for which the Province’ sright of subrogation applies. (See Paragraphs 8 to
11 of this Decision, and a copy of the legislation in the Defendant’ s Book of Authorities, Tab 8).

[56] The parties agreed that the definition of ‘insured services for which tortfeasors and their
liability insurers are liable was expanded to include nursing home costs. Because the 2002
amendments do not reference subsections 18(10 to 20), the defendant submitted that the Province
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has neither aright under the subrogation scheme, nor any right under the levy scheme, to recover
these costs. For this, the defendant relies upon an interpretation of subsection 18(10) by reference
only to the grammatical and ordinary sense of the words of 18(10).

[57] | agree that, without context, the words of 18(10) read in their ordinary sense, preclude a
right of subrogation for nursing home costsagainst tortfeasorsand their liability insurersfor injuries
resulting from motor vehicle accidents. | do not agreethat the analysis of thefirst Sullivan question
ends there.

[58] Interpretationinvolvesconsideration of thewordsin the context of the enactment asawhole
and their factual matrix or setting. Words cannot be interpreted in avacuum or without knowledge
of the genesis (occasion, circumstances and mischief) and purpose of the legislation.

[59] | disagreewiththedefendant’ sapproachthat if thewordsof 18(10) intheir grammatical and
ordinary sense mean one thing, then the interpretative process ends.

Question#2 What did the legislature intend? When the text was enacted, what law did the
legidature intend to adopt? What purposes did it hope to achieve? What specific intentions (if
any) did it have regarding facts such as these?

[60] Asnoted, subsection 9(5) of the Interpretation Act deems every enactment to be remedial
and directsthat it isinterpreted to ensure attainment of its object by considering a non exhaustive
list of seven factors:

. the occasion and necessity for the enactment,

the circumstances existing at the time it was passed,

the mischief to be remedied,

the object to be obtained,

the former law,

the consequences of a particular interpretation, and,

the history of the legislation on the subject.

[61] These factors relate to al three Sullivan questions. Except for the consequences of a
particular interpretation, all are directly relevant to the second Sullivan question.

[62] Inmy view, itisobviousthat the 1992 amendmentsprovidefor adifferent method or scheme
by which the Province wasentitled to recover fromtortfeasorsand their liability insurersfor insured
services provided to personsinjured in motor vehicle accidents. It is plain that rather than recover
theseinsured health-related costs on an accident-by-accident basis, the costswould berecovered by
way of alevy on motor vehicleinsurers (all motor vehicle ownersin the Province are obligated to
be insured). The recovery would still be equal to the actual total cost of the insured services, but
would be prorated amongst insurers based on their share of the total number of insured motor
vehicles.
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[63] Thereasonforthechangeisnot expressly stated inthelegislation nor wasextrinsic evidence
tendered that would identify the reason. It is not necessary to determine the reason for the
amendment from expressly stated goals or extrinsic evidence. Itisenoughto find, on the basis of
the purpose and scheme of the Act and of section 18, that the 1992 amendments read as awhole and
in the context of s. 18 and the Act can reasonably be interpreted as intending to do no more than
change the method by which the Province recovered its cost of insured servicesin the case of motor
vehicle accidents.

[64] While both parties to this motion focussed on the 1992 amendments, and the defendants
submissionsfocussed on the argument that 18(10) and 18(11) are not interrelated, in my view akey
interpretative issue in this case arises from the 2002 amendments. Again, the circumstances,
mischief and purpose of the 2002 amendments are not expressly set out in the enactment, and no
extrinsic evidence was tendered.

[65] Thekey changeto s. 18 by the 2002 amendments was the expansion of the kinds of insured
health-related services for which the Province can recover. The changeswere to subsections 18(1)
and 18(21). Subsection 18(21) expressly applies only to subsections 18(2) to (8). Nursing home
costs were included in the expanded list of insured health-related services. The 2002 amendments
do not expressly address subsection 18(10) to (20).

[66] Animportant interpretative question is whether the expanded list of insured health-related
services for which recovery from tortfeasors was authorized, was intended to apply to tortfeasors
in motor vehicle accidents, or only to al tortfeasors other than those in motor vehicle accidents.

[67] In my view, the answer is clear. Before the 2002 amendments, the circumstances and
legidlation provided that the Province was entitled to recover for the same insured health-related
services from tortfeasors in motor vehicle accidents as from all other tortfeasors. The only
difference between the two classes of tortfeasors was the method of recovery of those costs.

[68] | donotinterpret the 2002 amendments as intending to give tortfeasorsin respect of motor
vehicle accidents a free ride with respect to nursing home costs that is not available to all other
tortfeasors. There is no evidence of a new factual matrix or circumstance, or a change in the
mischief to be remedied, or object to be obtained, that can be inferred from any reading of the 2002
amendments.

Question#3  What are the consequences of the defendant’ s proposed interpretation? Arethey
consistent with accepted legal norms?

[69] HSAisaremedial or publicwelfareenactment, not apenal, punitiveor taxation-like statute.
It is not one of the kinds of legidation that historically was construed in favour of the person to
whom the legislation was directed.

[70] AsElImer Driedger stated, and the Supreme Court of Canada has often repeated, thereisnow
but one principle of interpretation.
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[71] The consequences of the defendant’s interpretation would be to create two classes of
tortfeasors. Thereisno equitable basisor logical reason why tortfeasorsin motor vehicle accidents
should be treated any differently from all other tortfeasorsin respect of liability for (as opposed to
the method of recovery of) insured health-related services.

F.3 Plausbility, Efficiacy, and Acceptability

[72] Answering the three questions does not end the analysis. | am obligated to adopt an
interpretation that can be justified in terms of its plausibility, efficacy and acceptability.

[73] Plausibility. Departurefromtheordinary meaning of alegislativetextispermissiblesolong
as the interpretation adopted is one the words can reasonably bear (Sullivan text, c. 6, page 163).
The constraint is that the interpretation must be plausible. The difficult distinction, according to
Sullivan, is between paraphrasing (permissible) and amending (not permissible).

[74] Courts are required to carry out an analysis to determine legislative intent or purpose, but
theresult doesnot necessarily control the decision. Determining the purposeisimportant, but it will
not justify adopting an implausible interpretation.

[75] Subsection 18(10) cannot be read in isolation from the subsections creating the levy or the
existing subsectionsthat impose on tortfeasorsand liability insurersresponsibility for certain health
costs. There is nothing in the legidative text from which a Court can appropriately interpret an
intention to exempt motor vehicle tortfeasors and their liability insurers from responsibility for
health costs for which all other tortfeasors and liability insurers are responsible.

[76] Itisplausible to adopt an interpretation that recognizes the 1992 amendments as simply a
change in the method or scheme by which motor vehicle tortfeasors and their insurers would pay
actual health-related costs, as opposed to an intention to alter what costs they would be liable for.
Subsection 18 (10) to (20) are thusrelated and can beread asawhole. Furthermore, it isplausible
that the 2002 amendments, which expanded the kinds of recoverable insured services recoverable
under the subrogation scheme, but not through the levy, were intended to mean that the new kinds
of recoverable services are recoverable from motor vehicle tortfeasors under the subrogation
procedure.

[77] It seemsunfair and unreasonable, and therefore implausible that motor vehicle tortfeasors
and insurers would get afreeride.

[78] Efficiacyisdescribed asthe promotion of thelegidativeintent. Thelegidativeintent isnot
promoted if all other tortfeasors and liability insurers are liable for nursing home care costs, but
motor vehicles tortfeasors and liability insurers are not.
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[79] It seems unreasonable, unjust, possibly absurd, and certainly illogical, to exempt motor
vehicletortfeasorsand their liability insurersfrom responsibility for awrongful act or omission for
which every other tortfeasor and liability insurer remains liable.

[80] Acceptability. The interpretation must be appropriate in the sense of complying with
accepted legal norms. The defendant raised the interpretative maxim of implied exclusion or
“expressio unius.” Theforce of theimplication of an implied exclusion depends upon the strength
and legitimacy of an expectation that if thelegislatureintended to include liability on motor vehicle
insurers, it would have expressly done so. The 1992 amendments did not deal with what insured
costs motor vehicle liability insurers were liable for, but only how they would discharge their
liability. Therewas (and is) no basisfor an expectation that motor vehicle tortfeasors and insurers
would be exempt from liability for insured health-related coststhat all other tortfeasorsand insurers
areliable.

[81] A second maxim advanced by the defendant is that legislation that takes away rights of its
subjects should be strictly construed. Inlight of s. 9(5) of the Interpretation Act, that maxim has
little or no relevance in these circumstances. Thisissocial welfare legislation, not penal, punitive
or taxation-like legidation.

[82] Tointerpret s. 18 in amanner consistent with the imposition of the levy scheme for motor
vehicle accidents in 1992 and the expansion of insured servicesin 2002, or in a manner that does
not exempt motor vehicle tortfeasors and their liability insurance from liability to the Province for
nursing home costs, does not involve application of astrained interpretation to cure adrafting error
or mistake. Itissimply reading the words of 18(10) in the context of Section 18 as a whole and
harmoniously with the clear scheme and object of the enactment, and the legidlative intention.

G. Conclusion
[83] The answer to the question the parties posed is: yes, the Province has a subrogated right
pursuant to Section 18 to claim against aperson insured by apolicy of third-party liability insurance

for nursing home costs arising from personal injuries sustained in a motor vehicle accident.

[84] Based on submissions made during oral argument, costs are awarded to the plaintiff in the
amount of $1,500.00.
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Erratum:

[1] In the last line of 6, the word “contained” should read “containing”.

[2] Inthefifthline of § 7, the phrase“ Section 18(10) of these amendments state ...” should read
“Subsection 18(10) of these amendments states ...”



[3] In the second line of 10, the phrase “ ... limit, was reached, repealed and replaced ...”
should read “... limit is reached, was repealed and replaced ...”

[4] In the second line of 13, the word “home-care” should read “ nursing home”.
[5] In the second line of 30, the hyphen in theword “in-line” on the second line should be “in
line”.

[6] In the first line of 145, the phrase “ Subsection 18(6)” should read “s. 18(6)”.
[7] In the fourth line of 1 45, the phrase “ Section 18" should read “s. 18".
[8] In the fifth line of 46, the phrase “health costs’ should read “ health-rel ated costs’.

[9] In the second line of 51, the phrase “right to recover” should read “remedy”.



