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By the Court:

Backqround:

[1] The mother and father met in 1989 and started living together in 1990. At
that time the mother had a child from a previous relationship and was a student
studying to become anurse. The father was a member of the Royal Canadian

Mounted Police.

[2] In 1991 the couple and the child moved to Nova Scotia when the father was
transferred with the RCMP. After moving to Nova Scotia, the mother continued

to work as aregistered nurse and the father as a police officer.

[3] The couple became engaged to be married in 1990 and the father gave the
mother an engagement ring. Another engagement ring was given to the mother by
the father in 2006. They presented themselves to the public as a married couple
and the mother was often referred to as Mrs. Moore in documents such as cheques

and by schooal officials.
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[4] The couple had two children, a daughter born in 1992 and a son born in
1993. In March of 1994 their daughter was diagnosed with cancer and was not
expected to live. At that time the couple made a decision that the mother would
leave work and be home to care for their daughter as well as their son who was less

than ayear old. Thankfully, the daughter made a miraculous recovery.

[5] Thefather registered a company under the name Sand, Surf & Sea and he
was the sole shareholder, director and officer. The company purchased and fixed
up arestaurant building in 1996. The mother ran the restaurant and the father
worked at the restaurant when he was not working as a police officer. For the first
three years the mother received a salary for running the restaurant and after that she

did not.

[6] In 2000 the couple purchased a home and received adeed in both their
names as joint tenants. The family moved into the home in the Fall of 2000 and

the family lived there until the couple separated in 2009.

[7] InMay 2003 there was afire in the building containing the restaurant which

caused extensive damage. The Government of Nova Scotia would not alow the
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restaurant to be rebuilt on the samelot. The company continued to operate asa

business buying and selling automobiles and properties but not as a restaurant.

[8] After therestaurant burned the mother worked at variousjobs. Sheis

currently working as a commission salesperson in afurniture store.

[9] Thefather has been on stressleave from the RCMP and continues to receive

income from the RCMP as well as Veterans Affairs and the company.

[10] The couple separated in December 2009. The mother moved out of the
matrimonial home where the father continuesto live. The children live with the
mother. The daughter attends university and the sonisin hisfinal year of high

school.

History of the Proceeding:

[11] The mother filed an application and intake form on January 7, 2010 (the
Civil Index indicates the 7" but the documents are date stamped the 6th) seeking

custody, access, child maintenance and spousal maintenance under the
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Maintenance and Custody Act, adivision of the father’'s pension under the
Pensions Benefits Act and the Pension Benefits Standards Act, 1985 or other
applicable pension legislation, constructive or resulting trust and unjust
enrichment, adivision and sale under the Partition Act and costs. At the same
time she filed a Parenting Statement, a Statement of Income, a Statement of
Expenses and a Statement of Property. A Notice to Disclose was created the same
day requiring the father to file a Statement of Property, completed and sworn
Statement of Income, completed and sworn Statement of Expenses and a
completed and sworn Statement of Property on or before twenty days from receipt
of the Noticeto Disclose. These documents were served on the father on January

14, 2010.

[12] On February 3, 2010 the father filed a Parenting Statement, Statement of

Expenses, Statement of Income and Statement of Property.

[13] The mother filed an Interim Application and affidavit on March 2, 2010
seeking interim custody, interim child maintenance and interim spousal

maintenance. An Amended Interim Application was filed on March 5, 2010 by
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the mother as a section of the Maintenance and Custody Act under which relief

was claimed and was missing from the initial Interim Application.

[14] The process server was unable to serve the father. On March 31, 2010, the
date that had been set for the interim hearing, an ex parte application for
substituted service was made and a substituted service order was granted to serve

the father.

[15] Thefather filed aresponse to the application and affidavit on April 21, 2010
along with an updated Parenting Statement, an updated Statement of Expenses and

a supplemental Statement of Income. The father was represented by counsel.

[16] On May 4, 2010 counsel for the mother wrote a letter to counsel for the
father requesting further disclosure including financial statements and corporate
income tax returns for the company from 1995 - 2003; net profit and loss
statements for the company for the prior three years aong with alist of assets and
liabilities of the company; bank accounts for the company for the prior two years;
verification that the company had paid $30,000 for areal estate course for the

mother; the style of cause and case number for the court case involving the
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restaurant property along with the status of the litigation and documentation to
verify the cost of the litigation set out in the father’ s affidavit; the cost and
particulars of trips taken by the father in the preceding months; credit card
statements for the preceding two years; account histories for the preceding twelve
months on investment accounts; bank accounts for the preceding two years for a
chequing account and aline of credit and inquiries about other bank accounts.

There was no response to thisletter.

[17] Theinterim hearing was scheduled for April 22, 2010. On that date most
Issues were resolved by consent and submissions were made on the issuesin
dispute. Theinterim order dated May 14, 2010 included that primary residence of
the children would be with the mother; reasonable access to the father as arranged
between himself and the children; child maintenance of $1,441.00 per month
commencing April 1, 2010 and spousal maintenance in the amount of $900.00 a
month payable to the mother commencing April 1, 2010. For the purposes of the

interim order the father’sincome was found to be $108,000.00.

[18] A pre-trial conference was scheduled for June 18, 2010. On June 16, 2010 a

Notice of Intention to Proceed in Person was filed by the father.
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[19] On June 17, 2010 counsel for the mother wrote to the pre-trial judge

outlining outstanding issues regarding disclosure from the father.

[20] On June 18, 2010 the pre-tria judge ordered the father to provide the
disclosure requested in the letters from the mother’ s counsel of May 4, 2010 and
June 17, 2010. The order also allowed for an appraisal of the property in which the
family had resided and ordered the father to cooperate and make the property
accessible for the appraisal and ordered the administrator of the RCMP pension of
the father to provide information to the mother. The order was issued on July 15,

2010.

[21] OnJuly 20, 2010 the father filed aletter to the pre-trial conference judge
alleging a conflict of interest by counsel for the mother, background history,
complaints about the conduct of counsel for the mother and acrisisin relation to

the children’ s well-being.

[22] On August 26, 2010 a pre-trial conference was held. A further

organizational pre-trial was set for January 17, 2011 and trial dates were set for
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March 28, 29 & 30, 2011 from 10:00 am. to 4:30 p.m. each day. The pre-trial

memorandum required that all of the documentation outlined in the order of July
15, 2010 be filed no later than October 29, 2010. Further clarification was

provided regarding the appraisal.

[23] On October 29, 2010 the father filed some, but not all, of the information
and documents required by the order to disclose and the pre-trial memorandum.
Missing were corporate tax returns for 1995 - 1997, 1999 and 2003. There was
nothing provided about assets and liabilities of the company, bank account
documents were missing pages and were not provided for the 24 months ordered,;
there was information missing about investment accounts and regarding the

litigation with the Province.

[24] Counsel for the mother wrote to the father on November 23, 2010 requesting
completion of the ordered disclosure and also requesting further disclosure. No
response was received from the father so another letter was sent to the father on

January 4, 2011.
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[25] A pre-tria conference was held on January 17, 2011 and a date of January
27, 2011 was set for amotion to deal with disclosureissues. The parties were
directed to file and exchange all material on the motion one week prior to January
27,2011. Filing deadlines were also given for the trial with the mother’ s affidavits
from herself and any witnesses to be filed on or before February 8, 2011; affidavits
from the father and any witnesses to be filed on or before March 1, 2011 and any
affidavit in response from the mother to be filed by March 15, 2011. Pre-trial
Memorandums were to be filed and exchanged on or before March 18, 2011 and

counsal for the mother was to file the exhibit book on that same date.

[26] A Notice of Motion for Directions along with an affidavit from the mother
was filed by the mother on January 20, 2011 seeking an order giving directions for
disclosure. On January 26, 2011 the father filed aletter requesting disclosure from

the mother.

[27] On January 27, 2011 the judge hearing the motion directed disclosure from

both parties by February 11, 2011.
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[28] The mother filed her affidavit on February 9, 2011 along with an updated

Statement of Expenses.

[29] On February 11, 2011 aletter was filed with the court from the father
providing an explanation of the medical insurance coverage for the mother and
requesting an apology from the judge who heard the motion for directions. On the
same day aletter was filed by counsel for the father requesting an extension of

time to file material and seeking an adjournment of the trial.

[30] On March 17, 2011 a Notice of Motion for Directions was filed by the father
requesting an adjournment. This Notice of Motion was heard on March 21, 2011.
Counsel for the father had not yet met with the father. At that time counsel for the
mother agreed to the adjournment on the condition that the father pay $5,000.00 in
costs. The court directed that the father could not file anything more with the court
asthefiling deadlines in the pre-trial memorandum and order for disclosure had
passed. The court extended the time for the mother to file her pre-hearing brief
and exhibit book until the matter of the adjournment was resolved. Later on March

21, 2011 counsel for the mother filed aletter indicating that the father would not be
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advancing his request for an adjournment. Counsel for the mother filed a further

letter with the court on March 24, 2011.

[31] On March 28, 2011 the father filed a letter indicating that he would not be
present on March 28, 2011 as he was required in the Provincial Court. The father
indicated in the letter that the court had been informed of this scheduling conflict
and indicated his intention to be present on Tuesday, March 30, 2011 (Tuesday

was March 29; Wednesday was March 30, 2011).

[32] When court opened on Monday, March 28, 2011 counsel for the mother was
asked how the mother wished to proceed. Because of the mistake in the date in
the father’ sletter it was not clear whether he intended to be in court on Tuesday or
Wednesday. Counsel for the father had written to counsel for the mother late on
Friday, March 25, 2011 asking to have two experts available for cross-
examination. Counsdl for the mother was not aware the father would not be

present on March 28, 2011.

[33] Thetria commenced on March 28, 2011 and evidence was heard from the

mother in the morning and the appraiser for the jointly held home in the afternoon.
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[34] On Tuesday, March 29, 2011 the father appeared and indicated that he had
not been present the day before as he was in Provincial Court on a personal
Summary Offence Ticket. He was unsure when he received the Summary Offence
Ticket or when the trial date was set. The father indicated that he wanted counsel
and did not want to participate in the proceeding without counsel. He indicated he
had no questions for the doctor who was present to give testimony. The mother
concluded her case and the father was asked if he wanted the court to consider

anything that he had filed. The father indicated that he wanted counsal.

[35] Counsel for the mother wanted to ask the father questions on cross-
examination and the father took the stand and was sworn in. The father refused to
answer any guestions without counsel, despite being directed to answer by the
court and being warned that he could be found in contempt. The matter of the
father’ s contempt was put over to another date to allow the father to obtain

counsdl.

[36] Thetrial was set over until Wednesday, March 30, 2011 for submissions.
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On Wednesday, March 30, 2011 the father filed a Notice of Intention to Act on
One' s Own. The father was provided information the court had received regarding
his Summary Offence Ticket being issued on August 28, 2010 and the trial date in
Provincial Court having been scheduled on October 29, 2010. A partial transcript
of the Provincial Court hearing was provided to the father and counsel for the
mother. The father took the stand but again refused to answer questions from the

court or counsel for the mother.

[37] Counsel for the mother made an ex parte motion for a preservation order for
assets of the company and assets of the father. The father made some submissions

in relation to the preservation order and a preservation order was granted.

[38] Counsdl for the mother made closing submissions and the father provided

some limited submissions. The father did not return to the court after an afternoon

break. The matter was adjourned for decision.

Preliminary M atters:
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1 Motion for Adjournment

[39] Counsdl for the father sent aletter to Scheduling and two Justices of the
Supreme Court of Nova Scotia (Family Division) on February 11, 2011 indicating
that she was requesting an extension of time to file material for the father and also
requesting an adjournment of the trial scheduled for March 28, 29 & 30, 2011. It
appears that this letter was placed in the file and not brought to anyone' s attention.
Counsal for the father filed a Motion for Directions on March 17, 2011 seeking an

adjournment of thetrial. The Motion was heard on March 21, 2011.

[40] The adjournment was not granted by the court because the matter had been
scheduled since August 26, 2010; the father had not complied with the disclosure
requirements directed by Justice L egere-Sers on January 27, 2011 or thefiling
directionsin the pre-trial conference memorandum of Justice MacDonald; the
mother’s material had been filed; it was one week prior to thetrial and counsel had
not yet met with the father. Counsel for the mother indicated that they would
agree to an adjournment if the father agreed to pay costs of $5,000.00. The court
indicated that no further material could be filed by the father as all of thefiling

deadlines had passed.
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[41] Counsdl for the father wrote to the court and counsel for the mother on
March 21, 2011 indicating that the father would not be agreeing to pay the costs,
would not be further advancing the request for adjournment and had no choice but

to keep the trial dates.

2. Proceeding with the Trial on March 28, 2011

[42] On March 28, 2011 the father provided aletter to the court indicating that he
would not be present for the trial on March 28, 2011 as he would be in the
Provincial Court. Thisletter was provided to counsel for the mother by the court
on the morning of March 28, 2011. There was no indication in the file that the
father had mentioned his Provincial Court commitment prior to the letter of March
28, 2011. There had been nothing in the affidavit filed with the father’s March 17,
2011 Motion for Directions which indicated that the father was unavailable for
March 28, 2011. Aslate as March 25, 2011 at 4:00 p.m. counsel for the father had
sent aletter to opposing counsel asking that two expert witnesses be available for
cross-examination. The father’ sletter left doubts as to whether the father would be

present on March 29, March 30 or at all. The father’ s letter indicated hisintention
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to be present unless he was compelled to be in attendance at the other court. The

letter did not contain arequest for an adjournment.

[43] The mother was present, ready to proceed and an expert witness was

scheduled to testify at 2:00 p.m. on March 28, 2011.

[44] The matter proceeded on March 28, 2011. The mother testified in the
morning and the real estate appraiser testified in the afternoon. The father
indicated he was finished in the Provincial Court around noon on March 28, 2011

but he failled to attend the trial that afternoon.

[45] On March 29, 2011 when the father refused to answer questions, counsel for

the mother indicated a preference to continue with the trial rather than wait for the

father to purge his contempt. Thetrial continued.

3. Evidence of the Father
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[46] Thefather filed an affidavit in April 2010. Hefiled financial statementsin
February 2010 and again in April 2010 with the assistance of counsel. He did not
comply with the first Order to Disclose dated July 15, 2010. He partially
complied with the disclosure directions in the Pre-Trial Conference Memorandum
from August 26, 2010. He did not respond to letters from counsel for the mother
requesting disclosure. He did not comply with the filing directionsin the Pre-Trial
Conference Memorandum from January 17, 2011. The only disclosure ordered on
January 27, 2011 which was provided by the father was aletter from Sun Life

Financial regarding health insurance.

[47] Thefather was not present on Monday, March 28, 2011 to ask questions of
the mother or the Real Estate Appraiser. The father waived cross-examination on
the mother’s family physician who was present on March 29, 2011. The father

refused to answer any questions put to him by counsel for the mother.

[48] Therewereissues raised about the father’s credibility. He swore a
Statement of Income on February 3, 2010 that he received $1,003.48 per month
from Veterans Affairs Canada (VAC). The father swore afurther Statement of

Income on April 20, 2010 showing the amount of $1,148.48 per month. The
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father’ s bank records which were subpoenaed by the mother show that on January
28, 2010 he received $1,591.56 from VAC and had received more than $1,500.00 a
month from that source since prior to separation. The father’s bank records further
show that on February 3, 2010, the day he swore to the truth of hisfirst statement
of income, he received $32,562.34 from VAC. Thiswas never disclosed by the
father. Starting on March 20, 2010 the father started receiving more than
$3,000.00 a month from VAC. However, on April 20, 2010 he swore he received

$1,148.00 a month.

[49] There are many other things that raise concern about the father’s credibility
such as the partial transcript from the Provincial Court on March 28, 2010 and
contradictory evidence as to whether the company stopped conducting businessin

2003 or continued to buy and sell properties and automobiles.

[50] Given the concerns over the father’s credibility, hislack of disclosure, his
refusal to answer questions about any subject and hisfailure to ask any questions
of the mother or her witnesses, | disregard the father’ s evidence and accept the

uncontradicted evidence of the mother in relation to all issues.
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(d)
(€)

(f)
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What is the appropriate parenting plan for the children?

How should the jointly held home be divided?

Would the father be unjustly enriched if he retained the investment
accounts, RRSPs, and all of hispension? Isso, what isthe
appropriate remedy?

What is the father’ sincome for child and spousal maintenance?
What is the appropriate amount of chid maintenance, both table and
section 7, payable by the father?

|s the mother entitled to spousal maintenance? If so, in what amount?

(@) What isthe appropriate parenting plan for the children?

[52] Aswithall parenting decisions the paramount and only consideration is what

Isin the best interests of the children? The children are 19 years of age and almost

18 years of age. Since the parties separated in December 2009, the children have

lived primarily with the mother. The 18 year-old boy lived with his father for a

short time after separation, prior to the mother finding appropriate



Page: 21

accommodations. The boy moved in with the mother in March 2010 and has
resided with her since that time. The boy visits with hisfather. The girl haslived

with the mother since separation and does not see her father by her choice.

[53] Theboy isingrade 12 and the girl isin her first year of university. Itis
expected that the boy will attend university in the Fall of 2011. Both children are
still dependant under the definition of “dependant child” in section 2 of the

Maintenance and Custody Act.

[54] Given the ages of the children | find it isin their best intereststo leave the
parenting arrangement asit currently stands. The children will remain in the
primary care of the mother and will have reasonable access with the father as

agreed between the parties, taking into consideration the wishes of the children.

(b) How should thejointly held home be divided?
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[55] The home that the family lived in from 2000 until separation in December
2009 isin both parties names. It was purchased in 2000. There was an
agreement of purchase and sale for the lot between the company and the seller
dated in February 2000 for $111,550.00. There was alater agreement of purchase
and sale dated May 1, 2000 between the father and the seller which included the
construction of a house in the amount of $300,000.00. The Warranty Deed dated
October 11, 2000 conveyed the property to both parties as joint tenants. A further

confirmatory deed dated December 22, 2000 conveyed the property to both parties.

[56] The mother has made an application under section 28 of the Partition Act
for sale of the property and division of the proceeds. In the recent decision of
Soublierev. MacDonald, 2011 NSSC 98, Jollimore J. set out the law in relation to

jointly held property under the Partition Act:

[21] Thejurisprudence which has developed under the Partition
Act states that when parties hold title in joint names, thereisa
presumption that the net proceeds of the property's sale shall be
divided equally. In Anderson v. Wilson (1986), 73 N.S.R. (2d) 1
(T.D.), after reviewing a number of decisions under the Partition
Act, Justice Grant acknowledged that no two cases are ever
identical and commented, at paragraph 24 " . . . the common thread
in these casesis that there is an equal division of the net proceeds
of the sale subject to certain equities." His Lordship had earlier
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described the presumption at paragraph 12 as "a strong
presumption”. Justice Legere-Sers of this court reiterated the
presumption of equal division in Primeau v. Richards, 2004 NSSF
86 where she wrote, at paragraph 31, "Thereisapresumptionin a
situation of joint ownership of equal sharing subject to certain
equities’ and in MacDonald v. Jollymore, 2006 NSSC 152 at

paragraph 33.

[22] Mr. MacDonald bears the burden of rebutting the presumption of
equal division and he argues that the presumption is rebutted because the
"home was purchased solely with monies’ from him. He offers no
authority for this argument and I've been unable to locate any case where
the presumption has been rebutted on this basis. To the contrary, in Davis
V. Munroe, 2011 NSSC 14, Mr. Davis owned a house for approximately
seventeen years before beginning his relationship with Ms. Munroe. After
living together for four years, Mr. Davis and Ms. Munroe moved into this
house and, in the following year, Mr. Davis made Ms. Munroe a joint
owner of the property. When the couple separated and a Partition Act
application was litigated, Justice Ferguson said at paragraph 35, "Mr.
Davis correctly acknowledges Ms. Munroe'sinitial entitlement to fifty
percent of the net equity in their home." The emphasisis mine. Justice
Ferguson's comment recognizes that when parties take title jointly this
creates the presumption of equal interest.

[23] Mr. MacDonald arguesthat "It is perhaps logical to
presume equal sharing in ajoint tenancy situation where both
parties have substantially contributed to the purchase of the asset,
or itsimprovement.” | disagree. The presumption of equal sharing
arises from the fact that the parties elected to taketitle to the
property asjoint tenants. The presumption does not arise from
how the purchase was financed or how improvements to the
property were made.

[24] Mr. MacDonald has not rebutted the presumption that Ms.
Soubliereis entitled to an equal sharing of the property'svalue. |
begin there. Ms. Soubliere's entitlement is "subject to certain
equities’, as Justice Legere-Sers noted in Primeau v. Richards,
2004 NSSF 86 at paragraph 31.
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In this case, the father has not rebutted the presumption of equal sharing of the

property which the parties hold as joint tenants.

[57] Itisnot clear from the evidence whether the agreement of purchase and sale
dated May 1, 2000 replaced the earlier agreement of purchase and sale. The father
indicated that he used insurance premiums to pay off the mortgage on the home but

failed to provide the verification that was ordered.

[58] The property was appraised and | accept the appraised value of $570,000.00.

[59] Thereisaline of credit in the name of the father which the mother has
aways understood was guaranteed by the home. Again, it isnot clear that isthe
case but the mother agrees that the line of credit was used for family purposes up
until the end of October 2009. On October 30, 2009 the line of credit balance was
$49,006.77. | will offset the value of the home by that amount. After that time,
the father drew large amounts of money against the line of credit including
$15,614.00 on November 20, 2009 and $12,539.00 on November 27, 2009. The

mother says that these amounts were not used for family purposes.
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[60] The value of the house is $570,000.00 minus the line of credit in the amount
of $49,007.00 and disposition costs of $32,775.00; real estate commission and

HST and legal feesand HST of $1,000.00 for a net equity of $487,218.00.

[61] Whilethe mother applied under the Partition Act to sell the former family
home, in submissions she asked that the father be given a period of time to buy out
her interest in the home. The father will have 45 days from the date of this
decision to pay the mother the amount of $243,609.00 for her interest in the home.
If the father does not pay that amount to the mother within 45 days, the house shall

be sold and the net proceeds will be divided equally between the parties.

[62] If thefather does not pay the mother within 45 days, the mother shall have
exclusive possession of the home. She will also have theright to list the property
without the father’ s consent and to accept any reasonable offers without the
father’s consent. If the father refuses to sign the deed conveying the property to
the purchaser, the mother has the right to convey the property to the purchasers
without the father’ s consent. The mother shall pay the father 50% of the net

proceeds from the sale of the property.
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(c) Would thefather be unjustly enriched if heretained the investment
accounts, RRSPs, and all of hispension? |sso, what isthe appropriate

remedy?

[63] The Supreme Court of Canada has recently clarified the law in relation to
unjust enrichment in relation to property division in acommon law relationship in

Kerr v. Baranow, 2011 SCC 10.

[64] Thefirst and second steps in the unjust enrichment analysis concern whether
the father has been enriched by the mother and second, whether the mother has
suffered a corresponding deprivation (Kerr paragraph 36). During the course of
the amost 20-year relationship the parties were at all times engaged in ajoint
family venture. They presented themselves as afamily. They had plansto be
married. They had two biological children and raised the mother’s child from a
former relationship who was four years old when the couple commenced their
relationship. The father worked throughout the relationship and the mother

worked at the beginning of the relationship but stopped working as a nurse to care
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for the children. From 1994 onward, her monetary contribution to the family was

secondary.

[65] At theend of the relationship there were investments, RRSPs and a pension
in the father’ s name only and RRSPs in the mother’ s name only. Both parties
contributed to the creation of these assets and the father would be enriched if he
was to retain the assets that are only in his name. The mother would suffer a

corresponding deprivation if the father retained the assets in his name.

[66] Thethird element of an unjust enrichment claim is that the benefit and
corresponding detriment must occur without a juristic reason (Kerr paragraph 40).
Juristic reasons may be a gift, a contract, a disposition of law or other (Kerr
paragraph 41). Thereis atwo-step approach to the analysis of absence of juristic
reason. First the plaintiff must show no juristic reason from the established
categories and if they do thereis aprima facie case that thereis not ajuristic
reason. The defendant can then rebut the prima facie case. Domestic services

can support aclaim for unjust enrichment (Kerr paragraph 42).
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[67] Ontheevidenceinthe present case thereis no contract, gift, disposition of
law or other valid juristic reason. Thereis also nothing in the evidence that would
provide areason for the father to retain the enrichment or to establish that it would
be just to allow the father to retain the assets (Kerr paragraphs 114 and 115). The
reasonabl e expectations of the partiesin the present case were that they were
working together as afamily and there is no public policy reason to allow the
enrichment. | therefore find that the father would be unjustly enriched if he was

able to retain the assets that are in his name.

[68] A monetary award may be aremedy or aproprietary award. In most cases a
monetary remedy is appropriate but a proprietary remedy may be required if the
monetary award is inappropriate or insufficient. There must be alink or causal
connection between the contributions made and the acquisition of the property

(Kerr paragraph 50).

[69] Monetary awards do not have to be calculated by quantum meruit:

...the basis of the unjust enrichment is the retention of an inappropriately
disproportionate amount of wealth by one party when the parties have been
engaged in ajoint family venture and thereis aclear link between the claimant’s
contributions to the joint venture and the accumulation of wealth. Irrespective of
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the status of legal title to particular assets, the parties in those circumstances are
realistically viewed as “ creating wealth in a common enterprise that will assist in
sustaining their relationship, their well-being and their family life” (McCamus, at
p. 366). The wealth created during the period of cohabitation will be treated as
the fruit of their domestic and financial relationship, though not necessarily by the
partiesin equal measure. Since the spouses are domestic and financial partners,
there is no need for “duelling quantum meruits’. In such cases, the unjust
enrichment is understood to arise because the party who leaves the relationship
with a disproportionate share of the wealth is denying to the claimant a reasonable
share of the wealth accumulated in the course of the relationship through their
joint efforts. The monetary award for unjust enrichment should be assessed by
determining the proportionate contribution of the claimant to the accumulation of
the wealth. (Kerr paragraph 81)

[70] To determine whether the parties were engaged in ajoint family venture four
categories need to be considered:  mutual effort, economic integration, actual

intent and priority of the family (Kerr paragraph 89).

[71] In mutual effort | must consider if the parties worked collaboratively toward
common goals. Here the parties worked together; they pooled their resources. The
father worked outside the home and the mother’ s primary focus was in raising the
children. They made the joint decision that she would quit her job when their
daughter was sick. The mother worked seasonally for the company and took jobs
that allowed her to continue to focus on the children. They were engaged in a

partnership.



Page: 30

[72] The next consideration in Kerr is economic integration. Here the parties
held the family home in their joint names, they made contributions to RESPs for
the children from the family funds. The father looked after the finances and the
mother looked after the home. The mother stopped drawing a salary from the
company when she managed the restaurant as a contribution to the family business.
The overall welfare of the family was the focus, not the welfare of the individuals

(Kerr paragraph 93).

[73] The actual intent of the parties has to be considered when they were
together, not after separation. The mother used the father’s surname. They
referred to each other as husband and wife. They were together for approximately
20 years. They had two children. They are joint tenants of the family home. The
father gave the mother two engagement rings. All of these things point to ajoint

family venture.

[74] The priority of the family in decision making must also be considered. Here
the mother quit her job to look after the daughter when shewasill. Thiswasa
joint decision made for the benefit of the family but it was to the mother’ s financial

detriment. The mother’s career and financial stability was secondary in the family
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unit. The mother relied on the success and stability of the relationship for future

economic security (Kerr paragraph 98).

[75] Inthiscasethe father has emerged from the relationship with a
disproportionate share of the assets that were accumulated through the joint efforts
of the parties. The mutual efforts of the parties resulted in an accumulation of
wealth. The remedy is a share of that wealth proportionate to the claimant’s
contribution (Kerr paragraph 102). In the present case the parties pooled their
resources and were involved in ajoint family venture. The mother contributed by
working outside the home, being the primary parent for the children, working for
the family business and working at jobs that allowed her flexibility to
accommodate the children’ s needs and schedules. The relationship lasted for a
month less than 20 years and the wealth accumulated through their joint efforts
should be shared equally. Without the efforts of both, the assets would not have
been acquired. The mother contributed with her earnings, her contribution to the
family business, her work in the home and raising the children. The father

contributed his earnings and looked after the finances of the family.
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[76] The mother is entitled to 50% of the father’ s pension and other benefits from
the RCMP from January 1, 1990 until December 22, 2009. The mother is entitled
to 50% of the value of all RRSP and investment accountsin the father’sname. The
father is entitled to 50% of al RRSP accountsin the mother’'sname. The RESPs

will be held in trust for the children.

[77] Thevalues| have for the assets to be divided include an RRSP in the name
of the father valued at $93,219.67 as of September 30, 2009. The father shall
transfer $46,610.00 to the mother by spousal rollover. Thereisan RRSPin the
name of the mother valued at $11,231.22 as of September 30, 2009. The mother
shall transfer $5,616.00 to the father by spousal rollover. Thesetransfers are to be
made within 45 days of thisdecision. Thereisan open plan in the name of the
father with avalue of $1,664.45 as of September 30, 2009. The father will pay the

amount of $832.00 to the mother within 45 days of this decision.

[78] There are RESPsto be held in trust for the children. One with Franklin
Templeton Investments in the name of the father was valued at $8,381.12 as of

November 27, 2009. Thereisajoint family RESP with Renaissance Investments
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father’s name valued a $33,378.64 as of September 30, 20009.

[79] The parties Canada Pension Plan benefits accumulated between January 1,

1990 and December 22, 2009 will be divided equally.

(d) What isfather’sincomefor child and spousal maintenance?

[80] Section 19 of the Nova Scotia Child Maintenance Guidelines allows the
court to impute income where the court considers it appropriate in the
circumstances (19(1)) - where the parent is exempt from paying income tax
(19(1)(b)) and where the parent has failed to provide income information when
under alegal obligation to do so (19(1)(f)). Section 23 of the Guidelines allows
me to draw an adverse inference against a parent who fails to disclose and to

impute income.

[81] The most recent income information from the father isaT-4 slip from
December of 2009. In 2009, the father earned $82,245.82. Since we do not have

acurrent pay stub or aT-4 dlip from 2010, | have to look at the bank account of the
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father to determine if he is earning more money now than in 2009. Assome
deductions such as CPP and El are deducted early in the year but may reach the
maximum during the year, | will compare deposits into the father’ s accounts for the
same month in each of the three years for which | have bank records. In January
2009 and February 2009 the father’ s total net income deposited into his account
was $3,830.15. In January 2010 it was $4,112.62 and in February 2010 it was
$3,944.85. In January 2011 it was $4,023.34 and in February 2011 it was
$4,031.64. Using averages of only these figures the father’ s net income in 2009
would have been approximately $45,961.00 in 2009; $48,345.00 in 2010 and
$48,330.00in 2011. Thiswould translate into an increase of approximately 5.2%
over his 2009 income. | will use $86,523.00 as the father’sincome from the

RCMP in 2010 and 2011.

[82] The evidence before meisthat theincome from VAC isnot taxable. To
determine the father’ sincome | have to determine the amount of before tax income
it would take to generate $39,476.00 a year ($3,289.65 x 12). In February 2010

the father received alump sum from VAC in the amount of $32,562.34.
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[83] The Childview software calculations submitted by counsel for the mother
gross up thisincome to $86,128.00 ayear using atax and benefits rate of 54%.
Theincome from VAC would not have any deductions for benefits such as pension
or health insurance. The father would pay the maximum Employment Insurance
and Canada Pension premiums on his RCMP income. | will use 50% as the
marginal tax rate and $78,952.00 for the grossed up income necessary to earn

$39,476.00 after tax. The father’sincome from VAC isimputed to be $78,952.00.

[84] At thedisclosure hearing the father said that he had a tenant but he did not
provide the lease and rental income information that was directed. The father’s
answers to whether the company was still carrying on business were not consistent.
There was more than $100,000.00 charged to the line of credit in January 2011.
Thereis evidence that the father was selling automobiles and that the company had
two propertiesregistered in itsname. Because of the failure to disclose by the
father, it is difficult to determine what income should be imputed to him for rental
income and income from the company. Counsel for the mother asks that | impute

$24,000.00 a year for income from both of these sources. | find that $24,000.00
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IS a reasonable amount of income to impute to the father for rental income and

income from the company.

[85] | therefore find that the father’ sincome from all sources for 2010 and 2011
is $189,475.00 made up of $86,523.00 from the RCMP; $78,952.00 from the VAC

and $24,000.00 imputed income for rental income and income from the company.

(e) What isthe appropriate amount of chid maintenance, both table and

section 7 payable by the father?

[86] Both children have lived with the mother since March 2010. The daughter
has lived with the mother since December 2009. The Interim Order of May 14,
2010 required the father to pay child maintenance for the two children
commencing April 1, 2010 in the amount of $1,441.00 a month based on income of

$108,000.00.

[87] Although the daughter is over the age of majority, sheis still dependant and

living with her mother. | find under Section 3(2) of the Guidelinesthat it is not
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Inappropriate in the circumstances for the table amount of child maintenance to be

paid for the daughter.

[88] The mother seeks child maintenance starting in January 2010. The mother
asks that the child maintenance in the Interim Order be adjusted based on the actual

income of the father.

[89] It isoften the case that interim orders are made on the basis of limited

information. The interim order is designed to get through to the final hearing.

[90] InD.B.S.v.SR.G; LJW.V.T.AR; Henry v. Henry and Hiemstrav.
Hiemstra, 2006 SCC 37, the Supreme Court of Canada set out the factors to
consider when determining if retroactive support should be ordered. In thiscase
there was no delay in seeking child maintenance; the application was made on
January 6, 2010 and the parties separated on December 22, 2009. There was
blameworthy conduct on the part of the father as he failed to provide complete
income information and he understated the amount of income he received from
VAC. Thechildren are still in need of support and would benefit from a

retroactive award. While there will be hardship to the father in paying retroactive
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maintenance, he was clearly not fulfilling his responsibility to support his children.
The father could not have reasonably believed that he was meeting his children’s

mai ntenance obligations. The effective date of notice was in January 2010.

[91] | will order child maintenance payable starting January 2010. In January
and February 2010, the father should have been paying $1,489.00 a month for the
daughter based on income of $189,475.00. The mother’s 2010 income was
$29,309.00 and she should have paid $262.00 per month to the father while the son
resided with him. No child maintenance was paid and therefore the father owes the
mother $2,454.00 for those two months. In March 2010 both children were living
with the mother and the father should have paid $2,355.00. No maintenance was

paid in March 2010 and the father owes the mother $2,355.00 for March 2010.

[92] Commencing in April 2010, the father paid child maintenance in the amount
of $1,441.00 amonth. He should have paid $2,355.00 a month for a difference of
$914.00 amonth. The father owes the mother $11,882.00 for the 13 months
starting April 1, 2010. The total retroactive child maintenance owing to the
mother from the father is $16,691.00. That amount is payable within 45 days of

the date of this decision.



Page: 39

[93] Starting May 1, 2011 and continuing on the first day of each month

thereafter the father will pay the table amount of $2,355.00 for the two children.

[94] There are currently section 7 university expenses for the daughter and there
will likely be university expenses for the son starting in September 2011. The
parents are to use the maximum amount they can from the RESPs which are held in
trust for the children for tuition, books, university dues and other reasonable
university expenses. The parents are to proportionately share any university costs
not covered by the RESPs and any other section 7 expenses. The father will pay

87% and the mother will pay 13% of the expense.

[95] The father will keep the children covered on his medical and dental

insurance through his employment or otherwise.

(f) Isthemother entitled to spousal maintenance? If so, in what amount?
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[96] Section 4 of the Maintenance and Custody Act sets out factors for the
court to consider in deciding whether a spouse is entitled to spousal maintenance.
The mother was primarily responsible for the home and the children and the father
was primarily responsible for the finances and income earning. As set out above
the parties functioned in ajoint family venture. The children continueto live with
the mother. The mother quit her employment as a nurse to look after the daughter
when the daughter wasiill. The mother never returned to employment as a nurse
because of her responsibilities to the family, the children. She worked for atimein
the family business. The mother has medical conditions that limit the type and
amount of work she can do. The doctor’s report indicates that the mother has
ongoing issues with chronic back pain and irritable bowel syndrome. The mother
has not worked as anurse for over 16 years. It isnot reasonable to think that she
could obtain employment again as a nurse without retraining and qualification.

The mother isworking as a salesperson and earning to her capacity. The mother’'s
efforts in the home allowed the father to further his employment and develop his
company. The father isliving in the former family home and the mother has rented
accommodations. The mother’s standard of living is not as high as it was when
the couple were together. The father has the ability to pay spousal maintenance

and still meet his own needs.
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[97] The mother isentitled to spousal maintenance.

[98] The mother is seeking retroactive spousal maintenance from January 2010
and an adjustment of the amount of spousal maintenance paid since April 2010
based on the father’sincome. In Kerr v. Baranow, 2011 SCC 10, the court
reinstated the trial judge’ s order making a spousal support order start on the date
the applicant began the proceeding rather than the date of the trial. The court
found that similar factors should be considered in making a retroactive order for
spousal maintenance as those in making an order for retroactive child maintenance
with differences based on the nature of spousal maintenance. Concerns about
notice, delay and misconduct carry more weight in relation to spousal maintenance
(Kerr paragraph 208). Here, however, there was no delay. The father was aware
and had effective notice that the mother was seeking spousal maintenance less
than a month after the separation. Had the father provided proper and truthful
disclosure, the proper amount of spousal maintenance would have commenced in
April 2010. For the same reasons as set out above the father engaged in
blameworthy conduct. The delay from January to April is partially attributable to

the inability to serve the father with notice of the interim hearing. The mother
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diligently pursued her claim for spousal maintenance. The mother should be

compensated by awarding the correct amount of spousal maintenance.

[99] Under the Spousal Support Advisory Guidelines the range of spousal
maintenance is between $4,211.00 a month and $2,913.00 amonth. Thiswas a 20-

year relationship. The father will be paying child maintenance for the children.

[100] The father will pay spousal maintenance in the amount of $3,000.00 a month

commencing January 1, 2010 and continuing each month thereafter.

[101] The father did not pay spousal maintenance for the months of January,
February or March 2010. The father will pay $9,000.00 to the mother for those
months. Starting in April 2010, the father paid spousal maintenance in the amount
of $900.00 a month for a difference of $2,100.00 a month for 13 months or
$27,300.00. The amount of $36,300.00 in retroactive spousal maintenance shall be

paid by the father to the mother within 45 days of the date of this decision.

Conclusion
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[102] The children will remain in the primary care of the mother and will have
reasonabl e access with the father as agreed between the parties taking into

consideration the wishes of the children.

[103] The net proceeds of the family home will be shared equally between the
parties. The father will have 45 days from the date of this decision to pay the
mother the amount of $243,609.00 for her interest in the home. If the father does
not pay that amount to the mother within 45 days the house shall be sold and the

net proceeds will be divided equally between the parties.

[104] The mother is entitled to 50% of the father’ s pension and other benefits from
the RCMP from January 1, 1990 until December 22, 2009. The mother is entitled
to 50% of the value of all RRSP and investment accountsin the father’sname. The
father is entitled to 50% of al RRSP accountsin the mother’'sname. The RESPs
will be held in trust for the children. The parties Canada Pension Plan benefits

accumul ated between January 1, 1990 and December 22, 2009 will be divided

equally.
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[105] The father’sincome from all sources for 2010 and 2011 is $189,475.00
made up of $86,523.00 from the RCMP; $78,952.00 from the VAC and $24,000.00

imputed income for rental income and income from the company.

[106] The total retroactive child maintenance owing to the mother from the father

is$16,691.00. That amount is payable within 45 days of the date of this decision.

[107] Starting May 1, 2011 and continuing on the first day of each month

thereafter the father will pay the table amount of $2,355.00 for the two children.

[108] The parents are to proportionately share any university costs not covered by
the RESPs and any other section 7 expenses. The father will pay 87% and the

mother will pay 13% of the expense.

[109] The father will keep the children covered on his medical and dental

insurance through his employment or otherwise.

[110] The father will pay spousal maintenance in the amount of $3,000.00 a month

commencing January 1, 2010 and continuing each month thereafter. The amount
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of $36,300.00 in retroactive spousal maintenance shall be paid by the father to the

mother within 45 days of the date of this decision.

[111] Either party may set the matter down for one hour to be heard on the matter
of costs. The party applying for costs shall file their Brief two weeks prior to the
costs hearing and the responding party shall file their Brief one week prior to the

costs hearing.



