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By the Court:

[1] The Defendant, Dustex Corporation (Dustex) by this motion seeks:

(1) astay of the action pursuant to s. 9(1) of the Commercial Arbitration

Act, and;

(2) anOrder dischargingalienand noticeof LisPendensunder the Builders

Lien Act.

Background

[2] Dustex is a manufacturer and supplier of air pollution control equipment,
including cold-fired boilersfor electricity generation. On November 14, 2007 it was
awarded a contract by Nova Scotia Power (NSPI), for the "design, fabrication,
delivery, erection, commissioning and guarantee of aPulse Jet Fabric Filter . . . for the
removal of particulate from the flue gas stream of the coal fired utility boiler located
at the Trenton Generating Station”. Thisfilter isalso known asa"baghouse". Dustex

manufactures, but does not install its equipment.



Page: 3

[3] Dustex subcontracted with the Plainiff, Sunny Corner EnterprisesInc. (Sunny
Corner), for installation of the baghouse at the NSPI site, pursuant to purchase order
number 1 (PO1), dated October 23" 2008, and revised March 23", 2009. PO1
provided that the"[s] cope of thiswork will be asdefined in the contract between Nova
Scotia Power Incorporated and Dustex effective November 14", 2007(main contact).
Subsequent purchase orders required Sunny Corner to, inter alia, fabricate ductwork

(PO2) and to install installation and cladding on the ductwork (PO4).

[4] Sunny Corner constructed the baghouse in the fall of 2009 and received
payment pursuant to PO1, minus the builders lien holdback. According to Brian
Kalata, the Senior Project Manager for Dustex, the substantial completion date was
September 23" and the baghouse was functional by mid-October. Jim Duffy, Sunny
Corner’ sProject Manager, saysthat the baghouse became* consistently operational”

on October 18.

[5] Dustex claimsthat after September 2009, the only work Sunny Corner had | eft
to do wasfield insulation and cladding to ductwork under PO4, and the completion

of punchlist and deficiency items under other purchase orders.
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[6] On November 26", 2009, Jon Cecchetto, NSPI’s representative on the site,
advised Mr. Kalataof Dustex that therewere deficienciesin the cladding or ductwork,
which (Dustex says) had been done under PO2 or PO4. Dustex advised Sunny Corner
that it would not pay for the correction of work that had not been done properly.
Sunny Corner repaired the cladding between late November and mid-December of
2009. Mr. Kalata said this was done without the approval of Dustex. Sunny Corner
responds that thisisincorrect and refers to an e-mail from Patrick Paul of Dustex on
26 November, indicating that Sunny Corner had been instructed to proceed with

modifications to ductwork cladding and flashings on sections 5 and 10.

[7] According to Jm Duffy, of Sunny Corner, Dustex provided only verbal
Instructions (not design sketches) for installing the ductwork and cladding. He states,
in hisaffidavit, that he became awarein late November 2009 that NSPI had concerns
about water pooling on top of duct sections 9 and 10 and seeping into the ductwork,
and about the appearance of the ductwork. In order to complete the ductwork to

NSPI’ s specifications, he said, Sunny Corner modified the cladding to shed water.

[8] Sunny Corner’ssubcontractor for cladding installation, Pro Insul Limited, was

on the site until December 17 and 18, 2009, installing the cladding and flashing for
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the ductwork insulation and cladding. According to Duffy, their sub-contractor

finished the ductwork on December 18, 2009.

[9] Additionally, Duffy states that Dustex did not provide Sunny Corner with
drawings indicating the placement of ductwork access doors. Instead, Dustex’s
representative on the site gave verbal directions. Certain doors required access
platforms, which Sunny Corner didn't construct. Duffy says Dustex did not provide
design sketchesfor access platforms. The correspondence on this matter went oninto

January 2010.

[10] In January 2010 Sunny Corner invoiced Dustex. Dustex refused to pay the
invoice. Sunny Corner filed aclaim of lien on February 2, 2010, and a notice of lis
pendens on March 30. An Amended Certificate of Lis Pendenswasfiled on April 1,

2010.

[11] InitsStatement of Claim, Sunny Corner quantified itsclaim in negligence and
breach of contract at $7,716,344.00, plus special damages, pre-judgment interest, a
declaration in respect of the lien and an order for sale of the property pursuant to the

Builders' Lien Act in the event of non-payment.
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STAYING THE PROCEEDING UNDER THE COMMERCIAL ARBITRATIONACT

[12] Dustex seeks an order staying the action pursuant to the Commercial
Arbitration Act, S.N.S. 1999, c. 5. It claims the subcontract with Sunny Corner
Incorporatesthearbitration provisionsof themain contract between Dustex and NSPI.
Sunny Corner, in response, saysthe arbitration provisions do not apply because they

were not expressly incorporated into the subcontract.

[13] Section 31 of the main contract, headed “dispute resolution,” provides, in part,
asfollows:

31.1 In this Agreement, “dispute” or “disputes’ means differences between the
parties to the Contract as to the interpretation, application, or administration of the
Contract or any failure to agree where agreement between the partiesis called for,
or any claim whatsoever arising out of any alleged breach of obligations under the
Contract.

31.3 The Contractor may by written notice to the Company request any disputeto be
referred to arbitration. The Company, at its sole discretion, may refer such dispute,
or any other dispute, to arbitration in accordance with this Section. Should the
Company refer any disputeto arbitration, the parties shall be bound by such referral.

31.4 A claim or dispute which isreferred to arbitration by the Company pursuant to
Section 31 shall be conducted under the provisions of the Commercial Arbitration
Act, SN.S.1999,c.5.. ..
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[14] Subsection9(1) of the Commercial Arbitration Act providesthat where*aparty
to an arbitration agreement commences a proceeding in acourt in respect of a matter
in dispute to be submitted to arbitration under the agreement, the court shall, on the
motion of another party to thearbitration agreement, stay the proceeding.” Subsection

9(2) identifies situations where the court may refuse to grant a stay.

[15] TheOntario Court of Appeal considered asimilar provisioninMantini v. Smith
Lyons LLP (2003), 228 D.L.R. (4th) 214, [2003] O.J. No. 1831, app. for leave to

appeal dismissed, [2003] S.C.C.A. No. 344. Feldman JA. said, for the Court:

In order to determine whether a claim should be stayed under s. 7(1) of the
Arbitration Act, the court first interprets the arbitration provision, then analyzesthe
claims to determine whether they must be decided by an arbitrator under the terms
of the agreement, as interpreted by the court. If so, then under s. 7(1), the court is
required to stay the action and refer the claims to arbitration subject to the limited
exceptionsin s. 7(2) [Mantini at para. 17] . . ..

[16] Coady J., of this Court, cited this passage while considering s. 9 in Black &

MacDonald Ltd. v. Degrémont Ltée., 2009 NSSC 85, 2009 CarswelINS 134. He said:

Theintention of s. 9 isclear. In agreements governed by an arbitration clause, and
where a party commences an action to resolve a dispute, the court must stay the
action save in exceptional circumstances. The burden of allowing this action to
continue restswith B& M, the party attempting to circumvent the arbitration clause.

In Self v. Abridean Inc., 2001 NSSC 191 (N.S. S.C. [In Chambers]) Robertson J.
addressed decisions where a court will exercise its discretion and refuse to stay an
action. These casesfall into two groups. Oneiswhere the matter in dispute was not
anticipated by the arbitration agreement. The second iswhere the party resisting the
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stay demonstrates that one of the discretionary factorsin s. 9(2) applies. The issue
in this application is whether this dispute is caught by Article 27.03 of this
Agreement [Black & MacDonald at paras. 13-14].

[17] Coady J. noted the preference evidenced in the caselaw that an arbitration

clause should beinterpreted, where possible, in such asway asto result in arbitration:

Modern decisions have emphasized that policy considerations in encouraging
arbitration may influence judicial interpretation of these clauses. In Canadian
National Railway v. Lovat Tunnel Equipment Inc., [1999] O.J. No. 2498 (Ont. C.A.)
Finlayson J.A. addresses this shift at paragraph 20:

In any event, there has been asignificant change since 1970 ... inthe
attitudes of the courts and legislature as to the desirability of
encouraging the resolution of disputes between the parties other than
by resort to the courts.

At paragraph 21 Justice Finlayson endorses the following comments of Blair J. in
Onex Corp. v. Ball Corp. (1994), 12 B.L.R. (2d) 151 (Ont. Gen. Div.):

Atthevery least, where the language of arbitration clausesis capable
of bearing two interpretations, and on [sic] one of those
interpretations fairly provides for arbitration, the courts should lean
towards honouring that option, given the recent developmentsin the

law inthisregard which | have earlier referred [Black & MacDonald
at paras. 21-22].

[18] Justice Coady concluded that theevidencedid not permit an assessment of what
the parties “subjectively intended” by the language they used, but held nevertheless
that “an interpretation of these provisions must be derived from their plain meaning,”

which, inthe circumstances, suggested that the partiesintended arbitration. He added
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that “[e]ven putting asidethisconclusion ..., Lovat Tunnel Equipment ... dictatesthat

where uncertain, the parties must pursue arbitration.”

[19] Sunny Corner submitsthat Black & MacDonald is distinguishable, in that the
issue before Coady J. was the scope of an arbitration clause, not whether it applied at

all.

[20] Black & MacDonald effectively describesthe policy preferencefor arbitration

where possible; beyond that | agree that it is of limited relevance in this matter.

[21] Whether thearbitration provision of thehead contract wasincorporatedinto the
subcontract will depend on the interpretation of the parties’ intentions, in the context

of the law governing the relationship between head contracts and subcontracts.

[22] The NSPI-Dustex contract, the main contract, identifies NSPI as the
“Company” and Dustex as the “ Contractor.” Pursuant to s. 1.1.5, “Contract” means
“this Contract between the Company and the Contractor, dated as of the date first

noted above, including al Schedules attached hereto.”
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[23] Notwithstanding this definition, Dustex submits that “the only reasonable
interpretation” of s. 31 (the arbitration provision) as it relates to Dustex and Sunny
Corner, isfor “Contract” to be read as PO1, “Company” as Dustex and “ Contractor”
as Sunny Corner. Thisinterpretation assumes that the main contract, including s. 31,
isincorporated into PO1. Asaresult, Dustex would be the“Company” under s. 31.3

for the purposes of PO1, with sole discretion to refer a dispute to arbitration.

[24] In support of its argument that PO1 incorporates s. 31 of the main contract,

Dustex cites Goldsmith on Canadian Building Contracts, where the authors write:

Since a subcontractor is, in substance, performing part of the work specified in the
prime contract on behalf of the prime contractor, it isquite common for asubcontract
to incorporate by reference so much of the prime contract as is applicable to the
particular work in question. Thisdoes not have the effect of creating any contractual
rel ationshi p between the subcontractor and the owner, but it doesmakethetermsand
conditions of the prime contract, to the extent that they are so incorporated, apart of
the subcontract in the same way asif they had been separately written out again as
part of the subcontract . . ..

For the purpose of determining the respective rights and liabilities of the
subcontractor and the prime contractor, they may, in general, be regarded as
contractor and owner respectively, and many of the same considerationsasto tender,
performance, payment, breach of contract and remedies apply to them [I. Goldsmith
and T.G. Heinztman, Goldsmith on Canadian Building Contracts, 4™ edn.
(looseleaf), at pp. 7/5-7/7] . . ..

[25] Sunny Corner saysthat asubcontract only incorporatesan arbitral provision of

amain contract if it does so expressly, which was not the case here. The authors of
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Goldsmith make the following remarks about the incorporation of arbitration

provisions.

Anarbitration clausein the prime contract may beincorporated by referenceinto the
subcontract. However, such an incorporation must be specific. A generd
incorporation of the prime contract into the subcontract will not normally includethe
arbitration clause [Goldsmith on Canadian Building Contracts at p. 10/3] . . ..

[26] Inasimilar vein, Halsbury s Laws of England (1992) states:

Where a sub-contractor agrees to be bound by the terms of a principal contract,
which contains a clause referring disputes between the employer and the contractor
to arbitration, thisdoes not operate asasubmission to arbitration of disputesbetween
the contractor and the sub-contractor, unless that term of the principal contract is
expressly incorporated in the sub-contract. [Halsbury's Laws of England 4™ edn.
Reissue, vol 4(2) (London: Butterworths, 2002) para. 493]

[emphasis added]

[27] A leading Canadian case on the circumstances in which a subcontract will
incorporate provisions of a head contract is Dynatec Mining Ltd. v. PCL Civil
Constructors (Canada) Inc. (1996), 25 C.L.R. (2d) 259, 1996 CarswellOnt 16 (Ont.
C.J. (Gen. Div.)). Inthat case, Chapnik J. held that “[i]ncorporation of an arbitration
clause can only be accomplished by distinct and specificwords. ..” (Dynatic at para.

11). She regected the submission that an arbitration clause was incorporated by
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inference in asubcontract by virtue of not appearing on alist of excluded provisions.
She concluded that “the manifest intention of the parties, as reflected on the face of
the subcontract document, was not to include the arbitration clause therein; in the
aternative, the matter was overlooked and cannot now be imposed upon the parties
In the absence of agreement between them” (Dynatec at paras. 9 and 15). Dynatecis
the authority cited for the statement in Goldsmith respecting the need for “specific”

words of incorporation.

[28] Dustex argues that the language of the contract in Dynatec has no equivalent
in the present case. The Dynatec subcontract incorporated provisions of the head
contract “insofar as applicable, generally or specifically, to the materials to be
furnished and thework to be performed under this Subcontract.” It added, “[w]ithout
limiting the generality of the foregoing, the Subcontractor shall be entitled to rely on
the provisionsin the Prime Contact in favour of the Contractor in the performance of
obligations under this Subcontract, to the extent applicable to the parties hereto,
subject to the terms and conditions of this agreement” (Dynatec at para. 4). Dustex
says these provisions are more limited than the equivaent provision in PO1, which
expressly statesthat Dustex and Sunny Corner agreeto be bound by all thetermsand

conditions of the principal contract with specific exceptions only.
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[29] Certainly thereisadistinction between the contract languageinthe present case
and in Dynatec, but it does not follow from thisthat the principle requiring “ specific”

or “express’ incorporation of an arbitration clause can be ignored.

[30] Sunny Corner agrees that PO1 provides that the head contract is among the
documentsthat are “integral” to the purchase order, but again points out that thereis

no specific incorporation of the arbitration provision.

[31] Dustex aternatively suggests that Dynatec is no longer good law. The result
in Dynatec rested in part on the language in Halsbury's (1992). Dustex offers a

guotation from a more recent edition (2002) of Halsbury’s Laws of England:

Where a sub-contractor agrees to be bound by the terms of a principal contract,
which contains a clause referring disputes between the employer and the contractor
to arbitration, this does not necessarily operate as a submission to arbitration of
disputes between the contractor and the sub-contractor, unless the language used by
the parties to the sub-contract points plainly to an intention to incorporate the
arbitration clausein themain contract. [Hal sbury's Laws of England 4" edn. Reissue,
vol. 4(3) (Butterworths/LexisNexis, 2002) para. 201]

[32] Dustex saysthe 2002 languageis*fundamentally different” from that of 1992,

in that the need to expressly incorporate the arbitration clause has disappeared.
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[33] Thefact that the language of Halsbury' s changed after it was cited in Dynatec
does not render Dynatec bad law, as Dustex suggests. Moreover, the still more recent
Halsbury’ s Laws of Canada (2008), offersthefollowing comment under the heading,

“subcontractor’ s relationship with general contractor”:

Unless the terms of the general contract are somehow expressly incorporated into
their subcontract, subcontractors are not bound by the terms of the general contract
nor are they third party beneficiaries of the genera contract. The degree of
incorporation of general contract termsinto subcontractsisaquestion of construction
of the subcontract . . .. [Halsbury's Laws of Canada, "Construction”, (Markham,
Ont,: LexisNexis, 2008), p. 141]

[34] | conclude that Dynatec lives and remains relevant caselaw. | have also
considered Q.Q.R. Mechanical Contracting Ltd. v. Panther Controls Ltd., 2005
ABQB 58, 2005 CarswellAlta118 (Alta. Q.B.), wherethe plaintiff contractor entered
into a head contract with atown to upgrade a pumphouse, with atwo-year guarantee

of work and materials. Lee J. described the subcontract as follows:

... Prior to submitting a bid for the subcontract, Panther had obtained a complete
copy of the principal contract between Q.Q.R. and the Town.

The subcontract consisted of two documents: 1) a quote for labour and materials
prepared by Panther, dated January 4, 2002, which referenced a particular type of
drive; and 2) a purchase order prepared by Q.Q.R, dated January 4, 2002. The
purchase order read:

Authorization to supply the following materials and labour as per
your quote ... and as per plans and specifications and Addenda 1
through 1 incl. [Q.Q.R. at paras. 4-5]
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[35] Thesubcontractor installed apart withaone-year manufacturer'swarranty. The
part failed three months after the warranty expired. The contractor repaired the part
and brought a successful action in Provincial Court against the subcontractor for the
repair costs, relying on atwo-year guarantee on work and material srequired under the
head contract. The appeal was allowed on the basis that there was no privity of

contract between the subcontractor and the town. Lee J. said:

The principal contract in this case was a lengthy document containing many terms
which were of no concern to Panther.

A subcontractor is only bound by the terms of the principal contract to the extent
they are referenced by or incorporated into the subcontract: see Goldsmith at 7-4;
Dynatec ... at para. 10. To determine the extent to which the terms of a principal
contract have been incorporated into a subcontract is a"question of construction of
the subcontract”: Dynatec at para. 10. [Q.Q.R. at paras. 16-17]

[36] The guarantee provision was not referenced in the subcontractor’s quote, nor
was it contained in the Addendato the head contract (Panther Controls at para. 18).
The word “ specifications’ in the subcontract “was not intended to refer to the whole
of the principal contract,” and the guarantee provision did not constitute a
“gpecification” binding the subcontractor. As such, the subcontractor was not bound

by the guarantee.
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[37] Both Goldsmith and Halsbury's Laws of Canada suggest that an arbitration

clause may only be incorporated by express language.

[38] The Halsbury's language might have been clearer — “somehow expressly
incorporated” might be considered ambiguous — but the authors of Goldsmith make

it clear that an incorporation must be specific.

Conclusion on the Stay Motion

[39] A genera incorporation of the prime contract into the subcontract will not

normally include the arbitration clause.

[40] On the strength of these authorities, it appears that something more than a
declaration that the head contract is “an integral part” of the subcontract would be

required to incorporate the arbitration provision.

[41] Inthismatter thereisno expressincorporation of the arbitration clausesin the
main contract into the subcontract. Section 31 was clearly not drafted to accomplish

such.
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[42] | donot find Sunny Corner to be bound by the arbitration provisioninthemain

contract and so will not be staying this action pursuant to the Arbitration Act.

VACATINGA LIEN UNDER THE BUILDERS LIEN ACT

[43] Dustex says Sunny Corner failed to commence the proceeding and register its
lis pendenswithin thetimerequired by the Builders' Lien Act, R.S.N.S. 1989, c. 277.
Sunny Corner responds that the determination of the completion date and the other
contractual issuesare mattersfor trial, which should not be decided summarily. NSPI,
while taking no position on the application under the Commercial Arbitration Act,

supports Dustex’ s motion to discharge the lien.

[44] The parties have provided extensive argument on, inter alia, what is meant by

“completion,” and whether the December 2009 work was done under POL.

[45] Sunny Corner’ sposition, however, remainsthat the date on whichthework was

completed is not the real issue on the motion. Rather, the question iswhether thereis
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a serious factual dispute that precludes the court from discharging the lien in a

summary manner.

[46] Subsection 29(4) of the Builders' Lien Act permits the court to vacate alien:

(4) Upon application, the court or judge having jurisdictionto try an actiontorealize
alien, may allow security for or payment into court of the amount of the claim, and
may thereupon order that the registration of the lien be vacated or may vacate the
registration upon any other proper ground and a certificate of the order may be
registered.

Subsection 26(1) sets out the conditions for expiry of aregistered lien:

26 (1) Every lienfor which aclaim hasbeen registered shall absolutely ceaseto exist
on the expiration of one hundred and five days after the work or service has been
completed or materials have been furnished or placed, or after the expiry of the
period of credit, where such period is mentioned in the claim for lien registered, or
in the cases provided for in subsection (5) of Section 24, on the expiration of thirty
daysfrom the registration of claim, unlessin the meantime an action is commenced
to realize the claim and a certificate thereof (Form E) isregistered in the registry of
deeds in which the claim for lien was registered.

[47] Thelnterpretation Act, R.S.N.S. 1989, c. 235, provides, at s. 19(1), that “where
aperiod of time dating from agiven day, act or event is prescribed or allowed for any
purpose, the time shall be reckoned exclusively of that day or of the day of the act or

event.
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[48] The burden on an applicant seeking to summarily vacate alien on the ground
that there is no valid lien is a heavy one, which has been said to be analogous to
summary judgment. The security provided by the Act “should not be taken away
except on the clearest grounds’: McLanders Contractors Ltd. v. Eastern Flying
Services Ltd. (1982), 55 N.S.R. (2d) 449, 1982 CarswelINS 36 (Co. Ct.). Thus, in
W.M. Fares & Associates Inc. v. 3035605 Nova Scotia Ltd., 2006 NSCA 120, 2006
CarswelINS 483, the Court of Appeal held that the chambers judge erred in vacating
alien “inthe face of a serious dispute asto material facts ... supported solely on the

basis of affidavit evidence and upon which the affiants were not cross-examined....”.

[49] Sunny Corner filed a Certificate of Lis Pendens and a Statement of Claim on
30 March 2010. An Amended Lis Pendenswasfiled on 1 April. Given the 105-day
duration of alien claim “after the work or service has been completed or materials
have been furnished or placed,” (s. 26(1)), Dustex says afiling date of 1 April 2010
required thework to befinished no earlier than 17 December 2009. Thelienindicates

that the last work was done on or about 18 December, 2009.

[50] Sunny Corner pointsto s. 19(1) of the Interpretation Act, which provides that

“where aperiod of time dating from agiven day, act or event is prescribed or allowed
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for any purpose, thetime shall be reckoned exclusively of that day or of the day of the

act or event.” Excluding 18 December, the 105" day would fall on 2 April 2010.

[51] Themeaningof “completion” wasconsideredin Lambton (County) v. Canadian

Comstock Co. Ltd., [1960] S.C.R. 86:

... How does atribunal decide when there has been substantial completion so asto
start time running against a subcontractor? How would a sub-contractor be able to
recognize his position if this doctrine were applied? The only certainty in the
situation is the point of time when the subcontractor is able to sue for his contract
pricein full and he cannot do this until he has performed all that he is bound to do
under his contract. Thisisthe meaning that the Court of Appeal, in conformity with
along line of judicial decision, has attributed to the word “completion” under s.
21(1), andinmy opinionit wascorrect in so doing. Indeed, unlesswhatever certainty
the legislation hasis to be lost thereis no other alternative.

We were pressed with the authority Day v. Crown Grain, to the effect that time
begins to run when the contractor can sue “as for a completed contract”, the
submission being that this could be something short of completion. When the facts
of the case are examined | do not think that this case lays down any rule different
from that which has always been followed, namely, that time does not begin to run
until there has been such performance of the contract as would entitle the contractor
to maintain an action for the whole amount due thereunder.

[52] Dustex says Sunny Corner had completed itswork before 17 December 2009.
Its project manager, Brian Kalata, states in his affidavit that “[b]y the end of
September, 2009, SCEI had fully invoiced thefixed priceunder PO-1 ... and had been
paid the same excepting builders lien holdback.” Jon Cecchetto of N.S.P.I.
maintained adiary of thework being completed on the site. Mr. Cecchetto’ s opinion,

asdescribed in hisaffidavit, wasthat the work done by Sunny Corner between 10 and
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18 December “was corrective in nature: work necessary to correct or repair cladding
that SCEI had already installed.” He signed Sunny Corner time sheets between 7 and
18 December with the notation “ Deficiency Item Verified only by JC,” by which he
says he “meant that the work noted therein was corrective in nature: work necessary
to correct or repair cladding that SCEI had already installed.” Dustex submitsthat Mr.
Cecchetto’ sdiary showsthat Sunny Corner’ swork between 10 and 17 December was

corrective.

[53] Mr. Ryan counsel for Sunny Corner argued in oral submissions that, firstly,
Mr. Kalatadid not monitor the work being done by Sunny Corner in early December,
and secondly, Mr. Cecchetto did not use the word “repair” in relation to Sunny

Corner’ swork in December.

[54] Dustex responds that (i) Sunny Corner was doing work under various
subcontracts, and that there was no reason why Mr. Kalata would be aware of the
specificsof thework, and (ii) thereisno substantive difference between “ deficiency”

and “repair.”
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[55] Mr. Ryan went on to submit that determining whether the work required
“repair” or “completion” is a matter requiring opinion evidence; he noted that Mr.
Cecchetto agreed on cross-examination that it was hisopinion that the additional work

was required to repair deficiencies.

[56] There is authority for the proposition that correction of defective work can
extend the time within which a subcontractor may register alis pendensin certain
circumstances. The authors of Construction Builders and Mechanics Liens in

Canada offer the following opinion:

... [T]he Acts of some provinces provide that, in the case of contracts under the
supervision of an architect, engineer or other person on whose certificate payments
are to be made, the time for filing the lien may be extended to seven days after the
giving of the certificate of completion. Where the architect requires that some
additional work be doneto completethe contract the contract, thetimefor registering
theclaimfor lien will be extended, even though the work required is of avery minor
nature.

[57] Therelevant provision of the Nova ScotiaBuilders' Lien Actiss. 24(5), which

provides: that

In the case of a contract which is under the supervision of an architect, engineer or
other person upon whose certificate payments are to be made, the claim for lien by
acontractor may be registered within the time mentioned in subsection (1) or within
seven days after the architect, engineer or other person has given, or has, upon
application to him by the contractor, refused to give afinal certificate.
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[58] However, morerelevant in the present context isthe general rule. Inthewords

of the authors of Construction Builders and Mechanics' Liens:

Doing work or supplying materialsto rectify defective or improper workmanship or
material, or to satisfy the claimant’ s obligation under aguarantee, will not generally
extend the time for filing the claim for lien. The principle that repair of deficiency
work will not extend the time is a broad one, and repair or deficiency work is not
generaly included inthelast provision of servicesor the completion of acontract for
services. It does not matter whether the repairs are necessitated by faulty
workmanship or external forces such as winter weather. As long as the work done
isrepair work, it will not extend the time.

[59] In McLanders Contractors Ltd. v. Eastern Flying Services Ltd. (1982), 55
N.S.R. (2d) 449, 1982 CarswelINS 36 (Co. Ct.), where a subcontractor had done
repairsat therequest of the property owner, O’ Hearn Co. Ct. J. held that repairsdo not
serve to maintain a lien when the condition requiring repair arises after the work is

complete. He said:

| find ... that the repairs done in May were true repairs but they were done at the
instance of the owner and at its charge and were not part of the work that had to be
completed by either the contractor or the subcontractor. In general, it has been held
that repairs, even when the contractor or subcontractor isfully responsiblefor them,
do not serve to maintain a lien when the condition calling for repairs arises
subsequent to the completion of the work. There may be situations where other
considerations could prevail, but this is not that kind of case. The repairs in the
spring constituted, infact, akind of extrato which the subcontractor may have bound
itself at its unit prices — that is not clear — but, if that is so, it is an extrathat is
quite severable and distinct from the work that it and the contractor contracted to do
in the principal contract.

[60] O'HearnCo. Ct. J.revisitedtheissuein Municipal Spraying & Contracting Ltd.

v. Halifax Petroleum Maintenance Ltd. (1984), 64 N.S.R. (2d) 139, [1984] N.S.J. No.
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58 (Co. Ct.), where he reviewed several cases dealing with the meaning of

“completion,” and concluded:

In Lambton (County of) v. Can. Comstock Co., [1960] S.C.R. 86 ... the Supreme
Court upheld the view of the Ontario Court of Appeal that thetime for registering a
lien under the [Ontario] Mechanics' Lien Act ... does hot commence until the work
contracted for has been entirely completed and does not run from thetimethat it was
substantially completed. It does not matter that the subsequent work was trivial
compared to thework already completed, if it wasdonein good faith to completethe
contract and without which the contractor could not have successfully sued for the
balance of the contract price. It is otherwise with work done after completion in
pursuance of warranty clauses. . ..

... [I]t is clear that the work done was required by the original contract and
specifications, that it was omitted on the job at a lower level of operations by the
agreement of the claimant's workman and the owner's engineer, and that it was
reinstated on the insistence of the lessee-dealer and with the concurrence of the
agents of the owner and prime contractor. Although trivial in amount it was an
integral part of the contract although not essential to the operation of the structure
but of sufficient importance to warrant insisting on. It was donein good faith as part
of the lump sum contract without extra charge, and in time to preserve the lien. On
thisbasis, | hold that thelien claimant isentitled to alien for the entire amount of the
contract.

[61] InMiconInteriorsGeneral Contractorsinc. v. D'Abbondanza Enterprisesinc.
(2008), 76 C.L.R. (3d) 289, 2008 CarswellOnt 6156 (Ont. Sup. Ct. J.), the defendant
had a contract for renovation work with the plaintiff and delivered an invoice on 3
August 2005, with several outstanding issues, described by the court as“repairsto a
defective exhaust fan, the provision of an air balancing report and completion of

sprinkler drawings and a hydraulic flow test in order to obtain the proper permits....”
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The architect did not certify the work. The Defendants terminated the contract in
February 2006, and the plaintiff registered aclaimfor lienon March 9. Thecourt said

at para. 6:

Counsel for the Defendants arguesthat repair work cannot operateto extend the date
of completion. Counsel relies on Canadian Rogers Eastern Ltd. v. Canadian Glass,
[1993] O.J. No. 2985 (Ont. Master).... Thiscase was also amotion under s. 47(1) of
the Construction Lien Act to discharge alien on the ground that it wasregistered too
late. The defendants in that case also argued that repair work done by the plaintiff
could not operate to extend thetimeto claim thelien. The court agreed. In that case,
the plaintiff disputed that there were "deficiencies’ that it was responsible for
repairing, but ultimately agreed to dotherepair. Inthe caseat hand, the Plaintiff does
not dispute that there were deficiencies that required repair....

The Plaintiff's counsel strenuously argued that | cannot rely on this case as it does
not apply the proper test. The lien in the Canadian Rogers case fell under s.
31(3)(b)(i).... Thissubsection relatesto liens of "other persons" and not contractors.
It isusually meant to encompass subcontractors. Subsection 31(3)(b) specifies that
thistypeof lien for services or materials supplied to theimprovement "expiresat the
conclusion of the forty-five-day period next following the occurrence of the earlier
of, (i) the date on which the person last supplied services or materials to the
improvement, and (ii) the date a subcontract is certified to be completed under
section 33, where the services or materials were supplied under or in respect of the
subcontract."

With respect, | disagree that thisdistinction between s. 31(3)(b)(i) and 31(2)(b)(i) is
determinative. Subsection 31(3)(b)(i) refers to the date on which the person last
supplied services or materials to the improvement. Subsection 31(2)(b)(i) refersto
the date the contract was completed. Subsection 2(3) specifies that a contract shall
be deemed to be complete and services or materials shall be deemed to be last
supplied to the improvement when the price of completion, correction of a known
defect or last supply is not more than a specified amount.

| also refer to David |. Bristow et al., Construction Builders and Mechanics' Liens
in Canada, 7th ed., ... vol. 1 at pages 6-62 and 6-63. The authors also cite the
Canadian Rogers case for the proposition that the performance of work or supply of
materialsto rectify defective or improper workmanship does not extend the timefor
filing the claim for alien. There is no mention that this proposition is restricted to
cases falling under s. 31(3) of the Construction Lien Act.
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Thus, in my view, the principle that repair or deficiency work will not extend the
forty-five day period isabroad one. Repair or deficiency work isnot included in the
last provision of services or the completion of a contract for services.

[62] The court allowed the motion to vacate the lien. In that case completion of the
air balancing report was required to complete contract, and it cost more than $1,000.
Thereport wascompleted on 17 November 2005, which wasthereforethe compl etion
date (not the date of delivery). The lien wasregistered outside the 45-day period. The
outstanding sprinkler drawingsand hydraulic flow cal cul ationswere deficienciesthat
were not known about as of 3 August 2005, and would therefore not have extended

the completion date. As such, the lien had expired.

[63] Dustex says the work done by Sunny Corner between 10 and 17 (or 18)
December 2009, being repairs to work already completed, does not constitute
“completion” work that would allow the lien period to be extended. Dustex al so says
the work was done without its authorization, when Sunny Corner’ swork under PO1

had been compl eted.

[64] Sunny Corner disputesthe allegation that it was not authorized to do thework,
pointing to an e-mail chain that Mr. Kalata of Dustex agreed on cross-examination

appeared to show that there was such instruction given, or at least that Patrick Paul,
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a superior of Mr. Kalata, had represented to Mr. Cecchetto of CBCL that such
authorization had been given, and that Mr. Cecchetto had apparently forwarded this

message to Sunny Corner.

[65] Sunny Corner maintains that it was still performing work under the contract
with Dustex in January 2010. According to Sunny Corner, the modifications to the
ductwork were not repairs, but were contractual work that was required because the
original Dustex instructions were inadequate. In addition, Sunny Corner was still
providing Dustex with as-built design drawingsrespecting theductwork accessdoors
in January 2010. Sunny Corner says, it did not finalizethe Quality A ssurance package

required by the head contract until January 2010.

[66] According to Mr. Kalata's second affidavit, the Quality Assurance package
suppliedin January 2010 contained “ material scompl eted by SCEI whilethework was
being completed during the preceding months, and “[t]he only contents ... that were
completed in January, 2010, that | found, were SCEI forms signed by its

representative confirming final review and turnover to Dustex.”
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[67] Astothe“as-built” drawings referred to in Mr. Duffy’s affidavit, Mr. Kalata
said these were prepared by Sunny Corner as the work was completed, and that their
delivery was required by Dustex in January 2010. He says “Dustex had received
copies of the fabrication drawingsfor the ductwork from SCEI earlier but they failed

to note thereon the location of the access doors.”

[68] Dustex argues that “[t]he plans in question had previously been provided to
Dustex but SCEI had improperly completed the same by failing to include the access
doors.” On cross-examination, Mr. Kalata could not say whether there were as-built

drawings provided in January that he had not previously received.

[69] Inrelationto the provision of documentsin January 2010, | am mindful of the
remark of O'Hearn Co. Ct. J., as quoted in Halifax Petroleum, that “[i]t does not
matter that the subsequent work wastrivial compared to the work already compl eted,
if it wasdonein good faith to complete the contract and without which the contractor
could not have successfully sued for the balance of the contract price.” On the
strength of thisevidence, and Micon, Dustex submitsthat acontractor “cannot merely

hold on to completed documentation to extend its lien period.”
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[70] NSPItakesasimilar position, arguinginoral argument that delivering drawings
after substantial completion of the work should not be a protective mechanism

permitting subcontractors to extend lien times.

[71] Not surprisingly, Sunny Corner disputesthat this wasthe situation, and insists
that substantive, if minor, work was required to complete the documents in January.
It is not disputed that provision of the documents was a requirement of the head

contract and the subcontracts.

[72] Asadlternativeargument, Dustex and NSPI say that any work Sunny Corner did
between 10 and 17 December was not done under PO1, although that is the contract
referred to in the statement of claim. According to Mr. Kalata, the December repair
work was done under PO2 or PO4. The Sunny Corner invoice of January 18, 2010,

cites POA4.

[73] Thereis evidence from William Schenkels, Sunny Corner’s Vice President,
that Sunny Corner did not consider each purchase order to be a separate contract, in
view of the facts that PO1 set out the scope of the project as defined in the main

contract; that PO1 was based on preliminary information, to be refined during
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performance; that the “Division of Responsibility” portion of POl set out Sunny
Corner’ sinstall ation tasks (including ductwork), which were priced in later purchase
orders; and that Sunny Corner understood that PO1 continued to apply in relation to

work priced under subsequent purchase orders.

[74] Dustex clamsessentialy, that the separate purchase orderswere separately bid
upon and invoiced. Mr. Kalata did agree on cross-examination that there was little
difference between the subsequent purchase ordersand change orders; Dustex submits

that thisisalegal distinction with little relevance to the dealings between the parties.

[75] Sunny Corner says the terms and conditions governing each purchase order
were found in PO1, advancing the following arguments in support of the view that
there was asingle contract: (a) POL1 indicates that the scope of the subcontract was as
defined in the Head Contract; (b) POl stated that the parties did not have full
information at thetime of itsexecution, and that more specific detailswoul d be shared
later; (c) PO1 said that insulation of ductwork would be an adder to the contract and
that siding of ductwork would be achange order; (d) the Division of Responsibilities
stated that Sunny Corner was responsiblefor installation of various ductwork-related

tasks, to be priced in subsequent purchase orders; and (e) the purchase order for
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“support, penthouse, and access steel” stated that the terms and conditions of that

order were as previously agreed between Dustex and Sunny Corner in PO1.

[76] Sunny Corner claimsthe modificationsto the ductwork cladding andinsulation
were made on theinstructions of Dustex because the original work, done pursuant to
Dustex’ sverbal instructions, did not satisfy Dustex’ s contractual obligationto NSPI.
By this reasoning, Sunny Corner was carrying out work required by the subcontract,

not correcting its own work.

[77] There is authority for the proposition that where labour or materials are
provided under several contracts between the same parties and relating to the same
property, the contracts cannot be combined in order to extend the timefor registering

alien.

[78] In Rocky Mountain v. Atlas Lumber Co., [1954] S.C.R. 589, materials were
furnished for constructing a school. The contractor (Matatall) died, and his estate
abandoned the contract with the school board. Further materialswere supplied on the

school board's order. The issue was whether the two contracts could be combined so
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asto enlarge the time under the AlbertaMechanics' Lien Act for registering alien for

materials furnished under the first contract. Locke J. said (at pages 604-605):

| am unable, with respect, to agree with the statement contained in the judgment of
the Appellate Division that the delivery of November 22nd was not made under a
separate contract but was a delivery under the contract between the owner and the
contractor. The evidence, in my opinion, clearly demonstrates the contrary. While
it was by virtue of the fact that the School Division had entered into the contract for
the erection of the school building with Matatall that the respondent might, by
furnishing material at Matatall's request, acquire the statutory right of lien upon the
property of the School Division, that fact does not mean that deliveries made under
the arrangement made between the respondent and Matatall were deliveries under
the contract between the School Division and the latter. To that contract the
respondent was a complete stranger. To the agreement made between the School
Division and the respondent for the supply of material after Matatall's death, the
estate of Matatall was equally a stranger. That the right to a lien which arose by
virtue of the supply of material after Matatall's death under these circumstances is
distinct from that which wasvested in the estate of Matatall appearsto meto beclear
from a consideration of ss. 6, 13 and 14 of The Mechanics Lien Act.

Further support for the view which | have expressed isto be found in the statement
of the law adopted by Lamont J. in [Whitlock v. Loney (1917) 3 W.W.R. 971, 10
Sask. L.R. 377], to which reference is made in the reasons for judgment of the
Appellate Division. In that case Lamont J. adopted the following statement taken
from 27 Cyc. 114:

Where labour or materials are furnished under separate contracts,
even though such contracts are between the same persons and relate
to the same building or improvement, the contracts cannot be tacked
together so asto enlarge the time for filing alien for what was done
or furnished under either, but alien must be filed for what was done
or furnished under each contract within the statutory period after its
compliance. Where, however, al thework isdoneor all the materials
are furnished under one entire continuing contract, although at
different times, a lien claim or statement filed within the statutory
period after the last item was done or finished is sufficient asto all
the items; and in order that the contract may be a continuing one
within this rule it is not necessary that all the work or materials
should be ordered at one time, that the amount of work or materials
should be determined at the time of the first order, or that the prices
should be then agreed upon, or the time of payment fixed; but amere
genera arrangement to furnish labour or materials for a particular
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building or improvement issufficient, if complied with, even though
the original arrangement was not legally binding.

In effect, what has been attempted in the present case is to tack the right of lien
acquired by the respondent under its arrangement with Matatall to that which
subsequently arose under its arrangements with the School Division. . ..

[79] InBermingham Construction Ltd. v. Moir Construction Co., [1959] O.R. 355,
1959 CarswellOnt 126 (Ont. C.A.), the plaintiff subcontractor claimed against the
contractor and registered alien on theland of the owner in relation to work on awater
purification plant. The contractor claimed indemnity over against the owner. Thetrial
Judge held that the plaintiff was entitled to alien and that the contractor was liable,
but gave judgment against the owner in favour of the contractor in respect of the
amounts owed to the plaintiff. The owner's appeal was allowed, on the ground that a
lien action did not permit the contractor to assert aclaim against aco-defendant in the
manner in whichit had done. The plaintiff had also made aclaim of delay. According

to the Court of Apped (at para. 3):

... The contemplated work was divided into two parts and separate tenders were
asked for each. The first part was the base for the diesel generator plant and the
second was for the rest of the work. Both parts called for pile driving; only eight
piles were required for the first part but a great many more for the second. In
December, contractors in order to prepare tenders on these two projects asked for
tendersonthepiling. Theplaintiff, after examining the piling specificationsand after
being assured by the board's architects that used pipe would be acceptable, made a
tender by letter dated 18th December 1956, addressed to Moir. This tender covered
the piling required on both projects. . ..
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[80] The contractor submitted two tenders with the same date, one for the diesel
generator base and the second for the main project. There was an issue asto whether

there was one or two contracts (at para. 7):

Counsel for Moir submitted that there were two separate contracts for the piling and
therefore the delay provision in the plaintiff's tender could not apply to any period
between the completion of the pile driving on the diesel generator base and the
commencement date mentioned inthe second purchaseorder. | do not agreewiththis
submission. In December, Moir asked for and obtained the plaintiff'stender for work
on both projects. Upon the basis of this tender and tenders from other trades, Moir
submitted to the board on 3rd January two tenders together covering both parts and
both tenders were accepted by the board the following day. From that time on, Moir
rightly considered that it had contractsfor both projects and on 21st January advised
the plaintiff that its tender was accepted and to proceed with the piling on the
generator base. In my opinion, thiswas an acceptance of the plaintiff'stender for all
the piling and thisis supported by the price named in thefirst purchase order and by
the discussion between the parties that there would be athree-week delay beforethe
plaintiff could begin the second part, for which delay the plaintiff at thistimewaived
any right to compensation. If counsel's contention that there were two contracts for
piling is correct, then the contractual provision for delay in these circumstances
would not have been a subject for discussion and the waiver by the plaintiff of the
contemplated three-week delay would have been meaningless. The fact that as
between Moir and the board there were two tenders followed eventually by two
contracts does not compel or require the conclusion that there were also two
contracts between Moir and the plaintiff. Inform therewasarequest by Moir for one
tender for the piling and one tender was submitted by the plaintiff, true worded
aternatively, which was accepted by Moir in January. The purchase orders were
confirmations of the acceptance and served the important purpose of giving the
plaintiff the dates for beginning and completing its work on each project so that it
would have its equipment and the required pipe on the site in due time.

[81] Bermingham suggests that where a subcontractor has no certainty of being
awarded the contract under each of several purchase orders, the purchase orders
should not be treated as a single contract. In this case there was a competitive bid

process for each aspect of the work.



Page: 35

[82] Thepoint of completion, asdescribed in Lambton, is“when the sub-contractor
is able to sue for his contract price in full,” which he cannot do “until he has

performed al that he is bound to do under his contract” (at para. 12).

[83] Inaccordance withits position that the court should not discharge summarily,
Sunny Corner submitsthat thereisamaterial issue asto whether the purchase orders
constituted a single contract or multiple contracts. It saysthat atrial judge could find
that Sunny Corner completed itswork in January 2010 and the question of the number

of contracts is not one for this Court on this motion.

[84] Dustex respondsthat Sunny Corner’ sview that the subsequent purchase orders
were not separate contractsis supported only by itsinterpretation of PO1. Dustex says
the court can address the interpretation of the written documents in a summary

fashion, and submits:

SCEI triesto confuse the issue by lumping together various portions of the Division
of Responsibility (“DOR”) which forms part of PO-1. The ductwork is found in
section 4 of the DOR. That section, as do all sections of the DOR, sets out who isto
supply and who isto install the various pieces of work. With respect to the duct work,
the DOR states that Dustex was to supply all of the material and SCEI wasto install
the same except for items 4.10 and 4.11 which were to be both supplied and installed
by NSPI. Page 3 ... of PO-1 modifies or changes a number of theitems containedin
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the DOR including items 4.06 and 4.07. These are the installations of the insulation
and siding of the duct work, which are excluded. While PO-1 does state that thiswork
would be an adder to the contract or a change order to the contract, the parties
obvioudly later agreed otherwise and entered into a separate Purchase Order.

Contrary to SCEI’ s submissions, the other subsequent Purchase Orders were never
anticipated by PO-1 to be completed by SCEI. PO-2 was for the fabrication and
supply of theduct work. That wasclearly Dustex’ sresponsibility under sections4.02,
4.03 and 4.04 of the DOR. PO-3 was for the supply of duct work support steel. That
was Dustex’ sresponsibility under section 4.05 of the DOR. Finally, PO-5wasfor the
supply of support steel for the baghouse which was Dustex’s responsibility under
sections 2.06, 2.07 and 2.08 of the DOR. [Dustex reply brief, pp. 3-4]

[85] Dustex emphasizes that in each case, it was entitled to subcontract items that
wereitsresponsibility to other companies; it merely happened that Sunny Corner was

the successful bidder in each case.

[86] Mr.Ryanfor Sunny Corner led evidencefrom Mr. Kalataon cross-examination
that, while there was a separate purchase order issued for the insulation referred to as
an“adder” (at s. 4.06), therewas never any amendment to PO1 to del etethe references
to adders and change orders. Similarly, Mr. Kalata agreed that other purchase orders
were, in substance, no different from change ordersthat would increase or decreasethe

scope of the original contract.

Conclusion on the Motion to Discharge
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[87] Thereisagood deal of confusion surrounding the scope of the various purchase
orders, and the relationship of the subsequent purchase ordersto PO1. There appears
to beareal issue asto the parties intentions and as to the actual relationship between

the various subcontracts.

[88] Dustex relies ontheformal status of the purchase orders as separate contracts,

however this does not necessarily dictate the substance of the situation.

[89] I concludethat thereisagood deal of dispute asto material facts, both in respect
of whether the December work constituted “completion” or “correction,” and as to
whether the subsequent purchase orders were, in substance, change orders or add-ons
to PO1. | am of the view that the facts on both issues are not so clear asto preclude

reasonable argument.

[90] That being the case, mindful of the heavy burden resting on the party seeking to
vacatealien aswell set out in McLanders ContractorsLtd. v. Eastern Flying Services
Ltd., supra, and W.M. Fares & Associates Inc. v. 3035605 Nova Scotia Ltd., supra, |

determine that the lien will be allowed to stand.

Bottom line:
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[91] Inresponsetothismotion | will not stay the action pursuant to the Commercial
Arbitration Act and | will not be discharging the lien and notice of Lis Pendens under

the Builders' Lien Act.

COSTS

[92] If the Plaintiff succeeds in this action it will have costs on this motion of

$2,000.00.

Joseph P. Kennedy
Chief Justice



