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Family Law

Setting Aside Separation Agreement
Spousal Support

Assumption of Matrimonial Debt

The parties separated after afive year marriage and created a home made
settlement which applied the midpoint of the range in the Spousal Support
Advisory Guidelines, quantified the total payment for its duration,
assigned the entire debt load of the parties to the husband in lieu of partial
compliance with his spousal support obligation and arranged for the
balance to be payable in two monthly amounts over two fixed term time
frames.

Whether the separation agreement should be set aside and if so what relief
should be substituted.

The Spousal Support Advisory Guidelines are expressly not applicable to
this case because of the parties’ insolvency. Their inappropriate use
promoted an agreement that could be considered unconscionable under the



Matrimonial Property Act and failing in substantial compliance with the
principles of the Divorce Act. It exceeded the husband’ s ability to pay.

In the result, the wife was ordered to assume responsibility for her student
loan debt. The first term stage of spousal support was conceded and
would continue for the balance of itsterm. The second fixed term stage of
spousal support was del eted.
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