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By the Court:

[1] | have considered the submissions of counsel, Ms. MacKay, Mr MacEwen
and as well the victim impact statements which have been read into the court
record today. | want to thank counsel and those who read the victim impact

statements, as | have aready done.

[2] Thefollowing is my decision with respect to Leonard Warren Morash. |
will say at the outset that it is abit lengthy as these are serious offencesand | do

want to cover certain aspects of the evidence that has been presented.

[3] Leonard Warren Morash, 49, of West Dover Road, Nova Scotia has been
charged with impaired driving causing death to his friend Barry Morash and of
impaired driving causing harm to Stephen Francis and to Mable Francis. These
events occurred on December 23", 2007 at or near Peggy’s Cove, Nova Scotia.
Mr. Morash has entered a guilty pleato both of these charges. There are atotal of

three counts on the indictment.

[4] The court accepts the plea of Mr. Morash and now must sentence Mr.

Morash for these offences which are serious and which have had grave and serious
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consegquences both for the victims and their families and of course for Mr. Morash

himself.

[5] The specific recommendation by both Crown and defenceisfor six yearsin
custody on the causing death count and three years concurrent on each of the

second and third counts of causing bodily harm.

[6] Thefactsin this matter are undisputed. On Saturday afternoon December
22, 2007 shortly before Christmas at West Dover Mr. Morash’s vehicle collided
with an oncoming vehicle which was driven by Mable Francis. Barry Morash, a
passenger in Mr. Morash’ s vehicle was killed and the two occupants of the other
vehicle, Mable Francis and her husband Stephen Francis, were injured causing

them bodily harm.

[7] Mr. Morash has plead guilty to causing the death of Barry Morash and to
causing the bodily harm to Mable Francis and the other injured party, victim, her

husband Stephen Francis.
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[8  Shortly before the collision Mr. Morash had been seen driving in the areain
amanner that was described by several witnesses, and | am paraphrasing here, as
al of theroad. When Mr. Morash was himself taken to hospital after the collision,
30 grams of marijuana was found on him. He later plead guilty to simple
possession in relation that and received afine. According to the expert evidence
that was obtained and which is undisputed, Mr. Morash’s blood alcohol readings
were believed to be between 235 and 309 milligrams of alcohol per 100 milliliters

of blood or at least three to four times the legal limit of .08.

[9] The Crown has made some additional points. This accident occurred in the
|ate afternoon when traffic was light. They stated that neither party in the Morash
vehicle was wearing a seat belt. According to Mable Francis she rounded aturn
and she saw the Morash vehicle coming at her on her side of theroad. She
attempted to avoid the collision by swerving to the other side of theroad. Mr.
Morash also swerved his vehicle back to his own side of the road and that’s when
the two vehicles collided. The force or angle of the collision, the impact, caused
the vehicles to separate with the Francis vehicle going off the side of the road with
the driver’s door up against as embankment. We have heard from Ms. MacKay

that Mr. Francis had to pull hiswife over him and out the passenger side.
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[10] Mrs. Franciswas originally from the area and knew Leo Morash. She
recognized him right after the collision. When she saw him, Leo Morash was

gitting in driver’s side of the vehicle, door open with his feet on the ground.

[11] The Crown made mention of two other vehicles that spotted the Morash
vehicle driving earlier that afternoon. The first was that driven by Percy and
Lorraine Y oung and Mr. Y oung recognized both occupants of the Morash vehicle.
They had said that he had been on their side of the road but returned to hissidein
time for the two vehicles to pass without colliding. Here | would suggest that this
is one of the near misses with which Ms. MacKay referred to in her summation,

that she seen over her many years as a Crown Attorney.

[12] The second vehicle was driven by Janet Wilson. Janet Wilson and her friend
were returning home through the same area and they followed a new grey Chevie
Avio believed to be Mr. Morash’ s vehicle, asmaller vehicle, for several minutes
behind him. His vehicle had two occupants. Asthey followed him, they noticed he
was driving erratically and dangerously and in the direction where the collision

occurred. She kept her distance from the vehicle that she saw, and once again she
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was wise enough to keep her distance to avoid another near miss, | suppose,

eventually.

[13] | will turn now to discuss the circumstances of the offender Mr. Morash.
We have his presentence report. It has been filed with the Court. | haveread it
carefully and it has been referred to by hislawyer, Mr. MacEwen, in his able
submission to the Court. Mr. Morash is 49 years of age. He has recently married,
in February of 2011. He has had two previous relationships. He has two children,
ages 14 and 19. Hisrelationship with the mother of those children is somewhat
estranged. He has not seen his oldest boy in over ayear and on occasion he does

see his youngest son.

[14] Mr. Morash has somewhat of a positive employment history. Heis highly
skilled at what he does. He was described as atop foreman at D and A Morash
Steeplgjacks, which isacousin’s business. He has supervised a crew of 14 men.
He earns $23.00 an hour and the report says he interacts well with his co-workers
and the operator says he can do just about everything required at that business.

The operator also indicated that he felt that Mr. Morash has lost alot as aresult of
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thisincident. He has been employed there for about 20 years and they trust him to

do whatever job that they give him and he has avery good skill set.

[15] Mr. Morash does have some family problems. He also has health problems.
He has diabetes, stress, high blood pressure and he takes medication for these. His
doctor of 30 years described him as having sarcoidosis, which is alung problem.

In his current marriage Mr. Morash says he is happy, and that it isthe “best ever”.
He says he had arough childhood. His parents did not drink to excess, but they did
drink socially. His current wife believes that Mr. Morash never really received any

direction in hislife as a young person.

[16] The most obvious thing that stands out from the presentence report is the
Issues that Mr. Morash has had with alcohol. His doctor of 30 years said he was
aware of these issues and said that Mr. Morash can drink to excess on occasion, but

it has not impacted his job or resulted in any alcohol related physical health issues.

[17] For hispart, Mr. Morash says he was addicted but is not now. That iswhat
Is contained in the report and | take what his lawyer has said today as well about

the need perhaps for more recognition of the problem by Mr. Morash. Initially he
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said in the report he knows he should not have been drinking, but he believes that
he did not cause the accident, and this was confirmed by his wife Kathleen Clark.
Once again, the report did indicate that he believed the accident was not his fault

but he did take responsibility because he was drinking.

[18] | have heard hislawyer today speak on his behalf and | accept that his
lawyer indicated that there was perhaps some misunderstanding or
misinterpretation in the presentence report. | note that Mr. Morash has apologized
today to the victims of the family, and in so doing | think that is a recognition
there, to some degree, that he accepts responsibility for and did cause the accident.
| have considered what his lawyer has told me as to his position, and in respect to

Mr. Morash.

[19] In the conclusion, the author of the report, Mr. Foulkes indicated, and what
Is somewhat troubling | suppose, is that despite the accident Mr. Morash continues
to use alcohol and continuesto present a very serious threat to the public. Perhaps
he was taking into account, the remorse or the degree of remorse that he felt was

being shown, or not shown by Mr. Morash in saying that. Onethingisclear there
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IS an issue there that sooner or later has to be recognized and dealt with by Mr.

Morash, with respect to alcohol.

[20] Interms of the impact on the victims and the community, | have read and
listened carefully to the victim impact statements read by Barry Morash’ s daughter,
Carrie Ann Shubley, and by his son Cory read into the record by Ms. MacKay. In
those victim impact statements they describe aloving father and grandfather, areal
family man and one who loved the outdoors. He wanted what all parents want, and
that iswhat is best for their children. It isindeed hard to measure in words the
profound loss that they must be feeling. They gave an account of their father today

of whom they were so proud and of how much he will be missed.

[21] Similarly | have heard from Mable Francis, through Ms. MacKay. In her
statement she expressed how much the accident has changed her life and, certainly
not for the better. She has lost valuable things, sentimental things that cannot be
replaced and the long awaited honeymoon she had been planning was ruined. She
never got a chance to takeit. She now livesin constant pain and this has affected

her relationship with her grandchildren and with others. In thisway she must face
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everyday the damaging impact of thistragic event that occurred, for the rest of her

life.

[22] Once again the Court acknowledges and thanks the victims for their

positions. | am entitled, and | have taken these into account.

[23] AsMs. MacKay hasindicated recent amendments to the Criminal Code
have resulted in judicial sentences which reflect an overall general increasein the
sentences for drinking offences in the communities across this country. Each case,
however, must be decided on its own facts taking into consideration the principles

of sentencing in the Criminal Code of Canada and the common law as well.

[24] Under s.255(3) of the Criminal Code impaired driving causing death the
maximum penalty islife imprisonment. Under s.255(3), impaired driving causing
bodily harm, the maximum penalty is 10 years imprisonment. These penalties of
life imprisonment in 10 years demonstrate the seriousness of these types of
offences. Here the Crown submitsthat asix (6) year term of imprisonment is

appropriate for the causing death offence and three (3) years each for the two
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offences of causing bodily harm. The defence agrees as part of the joint

submission with these sentences to be served concurrently, or at the same time.

[25] Asthe sentencing judge | am not bound by the joint submission. | have
discretion to depart fromit, but | should give it very serious consideration and

depart from it only where there are cogent or sufficient reasons for me to do so.

[26] In the end the underlying consideration for me, the Court, isas set out in
s.718.1 of the Criminal Code which isreferred to as the fundamental principle of
sentencing. “A sentence must be proportionate to the gravity of the offence and the
degree of responsibility of the offender.” In plain wordsit must be afit and proper
sentence. In determining that | must look at and consider the fundamental purpose
of sentencing and the objectives, which are also set out in the Criminal Code and

there are six of them.

[27] Section 718 of the Code reads:

The fundamental purpose of sentencing isto contribute, along with crime
prevention initiatives, to respect for the law and the maintenance of ajust,
peaceful and safe society by imposing just sanctions that have one or more of the
following objectives:
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to denounce unlawful conduct;

to deter the offender and other persons from committing offences;

to separate offenders from society, where necessary;

to assist in rehabilitating offenders;

to provide reparations for harm done to victims or to the
community; and

to promote a sense of responsibility in offenders, and
acknowledgement of the harm done to victims and to the
community.

[28] Additional considerations are, what was referred to by counsel as

aggravating factors and mitigating factors. A sentence should be increased or

reduced to account for any aggravating or mitigating circumstances relating to the

offence or to the offender. Also, a sentence should be similar to sentences imposed

on similar offenders for similar offences committed in similar circumstances.

There are others which | will not refer to verbatim, but one of those reflects a

consideration that incarceration and the deprivation of liberty would be a last

resort, except of course where warranted.
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[29] | turn now to the case law which applies here and which has been provided
tome. Crown Counsel, Ms. MacKay has provided a number of applicable cases
and | thank her for her excellent representations in that regard. These cases are
given to me to show how other courts have pronounced sentences having regard to
these objectives which | have just mentioned in similar cases. | hasten to add, as |
aready have, that each case is different and must be decided on its own set of facts

and circumstances.

[30] Ms. MacKay, for the Crown, has referred me to and provided copies of the
following cases. R. v. Bear, [2008] S.J. No. 815 (C.A.); R. v. Howe, [2007] NBJ
No. 515 (C.A.); R. v. Levesque, [2000] O.J. No. 2783 (C.A.); R. v. Mcllwrick,

[2008] A.J. No. 1318 (Q.B.). | have reviewed and considered al of these cases.

[31] | noteinR.v. Bear the accused’ s truck was speeding and ran a stop sign
striking another vehicle and killing the other driver. The accused had a prior
substantial record related to alcohol and had readings of three times the legal limit
and had failed to accept responsibility for what he did. The court there imposed a

five year sentence, plus one year for time served for atotal six years.
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[32] InR.v.Levesquethe accused was given a sentence of eight years, but it
was reduced on appeal to six years, as eight years went beyond the range of these
sentences imposed on similar offendersin similar cases. The factors there were
serious consequences of the offence, prior criminal record, particularly his prior
drinking and driving offences and the absence of any real remorse. In that case,
one person was deceased, another was injured and not able to return to work and a

third was continuing to suffer mentally and physically from the accident.

[33] In both these cases the primary sentencing principles taken in to account
were denunciation of the crime and deterrence of offenders. Ms. MacKay has
urged the Court today to place emphasis on those two factors. In R. v. Cromwell
2005NSCA 137, Bateman, J.A. of the Nova Scotia Court of Appeal stated at para

27 and 28 that:

[27]  Drunk driving isacrime of distressing proportions. The Courts have
consistently recognized that the carnage wrought by drunk driversis unabating
and causes significant social loss.

[28] Drunk driving is an offence demanding strong sanctions...
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[34] Inaddition Bateman J.A. referred to the decision of R. V MacL eod (2004)

222 NSR (2d) 56 where Cromwell, J.A. stated:

22 Thisand other courts have repeatedly said that denunciation and general
deterrence are extremely weighty considerations in sentencing drunk driving and
related offences...

[35] Interms of the range of sentence in this country | refer to arecent case of R.

v. Stimson 2011 ABCA 59. That court also stated at para. 21 that:

Denunciation and deterrence are the dominate objectives of sentencing in the
context of impaired driving causing death.

[36] In Stimson the court referred to one of the casesreferred to me by Ms.

MacKay. In R.v. Mcllwrick, 2008 ABQB 724 Ross, J. stated at p. 66 that:

In Alberta the custodial sentence for impaired driving causing death range from
six months to seven years.

In another Canadian jurisdictions the sentences range from 10 months to 10 years,

depending on the circumstances. Ross J. concluded at para.68 that:

Sentences greater than four years were almost always reserved for offenders with
previous impaired driving charges.
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[37] InMcllwrick the offender received afour year sentence and a 10 year
driving prohibition, even though the prior convictions were for drug possession

and not for driving while impaired or other driving offences.

[38] Counsel also referred me to arecent Nova Scotia case, unreported, where a
woman in June 2010 received a sentence totalling six years for getting drunk,
driving, and killing aman as aresult. The name of the case was R. v. Beverlee
Russell. The woman had no prior convictions and expressed great remorse. She
received a sentence of five years for impaired driving causing death and one year
consecutive for leaving the scene of an accident. She also received concurrent
sentences of three years, two years and two years each for impaired driving causing
bodily harm. The victim was a man and aformer teacher. He was killed while his
car was stopped at an intersection in the left hand turning lane when the offender

crashed into the back of his vehicle.

[39] Lastly, | wasreferred to the case of R. v Naugle 2010 NSPC 11, arecent
decision of the Provincial Court Judge, Frank Hoskins. And this case was noted by

the Crown in their brief. In that case Hoskins J. stated:
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“in light of the circumstances surrounding the current offences and Mr. Naugle
the paramount consideration must be protection of the public.”

[40] Mr. Naugle had avery lengthy record and much lengthier than the offender
in this particular case. In that case the offender received five years for impaired
driving and three years for driving while disqualified. This was reduced to 15
months, (21 months credit for time served), but the sentences were to be served

consecutively, not concurrently for atotal of 8 years.

[41] | turn now to consider the mitigating and aggravating factors in the case of
Mr. Morash. | had earlier said that aggravating and mitigating factors can be used
to ater a sentence up or down, depending on what factors are present in any given
case. Herethe aggravating factors are the accused’ s prior criminal record of which
he has had four alcohol related convictions. There were two in the 1980's and two
inthe 1990's. These offences are certainly very relevant given the nature of the
charges here. Another aggravating factor is the blood acohol readings which by

the expert’ s report were three to four times the legal limit.
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[42] Asfor mitigating factors, the main one | would suggest is Mr. Morash’'s
decision to plead guilty to these charges and plead guilty to all of them as they
were originally laid. Thetiming of the guilty plea can also enhance or detract from
thisasamitigating factor. The indication in the Crown’s caseis that he indicated
his intention following the preliminary inquiry in October of 2009 before the trial.
It was then that Mr. Morash indicated his intention to plead guilty to the three

counts in the indictment.

[43] Regardlessof exactly when his decision to plead guilty was made, itisa
mitigating factor. It savesthe Crown from not only having to prove its case, but it
also spares the witnesses from having to recount the events and the families, of
course, from having to endure atrial, with the associated costs. Itisaswell, of

course, aform of admission of guilt.

[44] Intermsof the remorse, as| have aready indicated, on the one hand Mr.
Morash was saying that he believed that he did not cause the accident. On the
other hand he has said and | accept his response, that he accepts responsibility
because he was drinking. Thiswas not a clear statement of remorse. Remorseis

contextual. Oneis entitled to form their opinion and the lack of remorse should not
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necessarily be an aggravating factor. | accept, as| have already, and as has been
expressed by Mr. MacEwen, that Mr. Morash is remorseful for what he has done.
At any rate Mr. Morash has plead guilty to causing the death of Mr. Barry Morash
and to causing the bodily harm to Mr. and Mrs. Francis. The Court will proceeding

accordingly with its decision on that basis.

[45] Interms of my decision and the reasonsfor it | have considered the joint
submission of six years as against the proper principles of sentencing. Itisat the
upper end of the range, and | believe therefore it denounces the conduct and as well
deters the offender and others from committing offences. Thisis called general
and specific deterrence. | believe it also reflects, to some extent, the impact of the
offence on the victims which | am entitled to consider under the Criminal Code.

It takes into account the prior record of the accused, as well as the high blood

alcohol readingsin this case.

[46] Finally, and most importantly | believe six yearsto be afit and proper

sentence for the impaired driving causing death.
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[47] | have considered the submissions with respect to the two counts of impaired
driving causing bodily harm, and | have earlier alluded to case law signifying the
range of two to three years for these types offences. Having read the cases and
considered the submissions, | am accepting the joint recommendation of Crown
and defence to impose a three year sentence of imprisonment on each count of
impaired driving causing bodily harm to be served concurrently with the sentence

of six yearsfor the impaired driving causing death.

[48] Insummary | see no cogent reason not to accept the joint submission and |
accept the joint submission as to sentence. | further impose a 15 year driving
prohibition. | have reviewed the order which has been prepared, it will be
endorsed. The DNA order which has been included as part of the submissions by
both counsel will also be granted. In imposing this sentence | am mindful of the
principle of proportionality referred to in the Naugle case and | believe thereisa
sufficient nexus on the facts of this case, to alow the sentences imposed to be

served concurrently.

[49] Inconclusion, | view the six years as afit and proper sentence for this very

serious offence and the three years concurrent to be afit and proper sentence for
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the offences of impaired driving causing bodily harm. All of them stem from a

very tragic incident.

[50] | thank counsel for their submissions which were very helpful to the Court

and | now must ask Mr. Morash to stand and | will formally sentence him.

[51] Leonard Warren Morash on the offence that you did on or about the 22™ day
of December at or near West Dover in the County of Halifax, in the Province of
Nova Scotia did unlawfully have the care and control of a motor vehicle while your
ability to operate a motor vehicle was impaired by alcohol or drugs and did thereby
cause death to Barry Morash contrary to s.255(3) of the Criminal Code. |

sentence you for that offence to six years imprisonment.

[52] On the offence that you further at the same time and place did unlawfully
have care and control of a motor vehicle while your ability to operate the motor
vehicle was impaired by alcohol or drugs and did thereby cause bodily harm to
Stephen Francis contrary to s.255(2) of the Criminal Code, | sentence you to three

years imprisonment.
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[53] Andlastly, and at the same time and place that you did unlawfully have the
care and control of amotor vehicle while your ability to operate a motor vehicle
was impaired by alcohol or adrug and did thereby cause bodily harm to Mable
Francis contrary to s.255(2) of the Criminal Code | sentence you to three years

imprisonment.

[54] All the sentences to be served concurrently.

Murray, J.



