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By the Court:

[1] Thisisadivorce hearing. The parties, Mr. and Mrs. Baker were married on
October 9" 1971 and separated in early November 2005. The marriage was,

therefore, in excess of 34 years.

[2] Therewerefour children of the marriage all of whom are now over the age of
majority. OnechildViolaisnow 38 yearsold and liveswith the petitioner Mr. Baker.
She has epilepsy and has difficulty doing anormal job. She now runs a greenhouse
on the property that had been the matrimonial home in South Side Harbour,

Antigonish County.

[3] InNovember 2005, Mrs. Baker advised her husband that she was leaving the
marriage and going to Calgary. That decision, according to her, was based on, to
some extent, on the fact that she had been diagnosed with breast cancer and the

medical advice was that she might only have about five yearsto live.

[4] Shesaid she had been married at an early age and that her marriage was not a
happy one. She said she decided in August 2005 to leave the marriage and in

November told her husband of her decision. She said they discussed the fact that the



Page: 3

matrimonial home property wasin his name and he felt that they should have papers

signed to deal with her share of the property.

[5] She said that she told him that she wanted her share of the property to go to
their four daughters and that he could do that in his Will. Mrs. Baker said that she
then went with her husband to see Daniel Maclsaac, her husband’ s lawyer, and that
Mr. Maclsaac prepared a separation agreement. (Exhibit 1 - Tab2). She said that on
the same day she went to see Meghan MacGillivray, who is a lawyer, to get lega
adviceon signing the agreement. She said she spokewith Ms. MacGillivray for about
20 minutes and that she remembers that Ms. MacGillivray told her not to sign the

agreement.

[6] Shedidn’'tfollow that advice and signed the separation agreement and a deed
of her interest in the matrimonial home to Mr. Baker. The deed is Exhibit 3 in this

proceeding.

[7] Inthe separation agreement, Mrs. Baker gave up her claim to any property
and/or spousal support. She agreed that she would deed the property to her husband

which she did on the same day.
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[8] The separation agreement made no mention of the arrangement about having
her share of the property go to the children. Mrs. Baker testified that she did not even
tell her lawyer, Ms. MacGillivray, about that arrangement. Ms. Baker left Nova
Scotia and relocated to Calgary with her sister, but in a short period of time she got
ajob earning good money in the range of $40,000.00 per year and continuesto live

there.

[9] Mrs. Baker now contests the separation agreement and asks that the Court set

it aside under Section 29 of the Matrimonial Property Act. That Section provides:

“Upon an application by aparty to amarriage contract or separation agreement, the
court may, where it is satisfied that any term of the contract or agreement is
unconscionable, unduly harsh on one party or fraudulent, make an order varying the
terms of the contract or agreement as the court seesfit.”

[10] Mr.Baker argues, through hiscounsel, that the separati on agreement should not
be disturbed becausein that agreement he gave up hisright to spousal support and he
also has relied on the fact that he was the owner of the property since 2005 when he

got the deed from hiswife.
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[11] In 2005, Mr. Baker had income of about $10,000.00. That is CPP Disability

Benefits he receives as a result of being disabled. He is now 60 years old and had
worked for many years as an auto body mechanic. He had an auto body shop in
Boylston, Guysborough County, but gaveit up anumber of yearsago, probably about
1987, because of his heath problems. The family moved from Boylston and
purchased the property at South Side Harbour. After selling the Guysborough
property, the money from the sale of that property was used to purchase the land at

South Side Harbour to build a house on it.

[12] Mr. Baker's income since the separation in 2005 has remained around
$10,000.00 per year. Heindicatesthat he hasanew companion who resideswith him

in the former matrimonial home.

[13] Mr. Baker also asksthat | also consider the fact that the party’ s daughter has
medical problems and therefore should be considered a child of the marriage. | am
not prepared to consider the daughter’s circumstances as being an issue in this
proceeding. Mr. Maclsaac has not conceded that point substantially. Sheis38 years
old and runs a greenhouse on her father’s property from which she earnsincome. |

therefore determine that she is not a child of the marriage at thistime.
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[14] Following her move to Calgary in 2008, Mrs. Baker — actually she should be
referred to as M s. Gosbee because she goes by that — has earned about $40,000.00 per
year inincome. At the time of the separation in 2005, her income was from El asa
result of a part-time job she had at a clothing store in Antigonish. | find that her
income at the time would be about $10,000.00, basically, the same as that of her

husband.

[15] | consider that there are basically two issues before me. The first, and the
principleissue, isshould the separation agreement entered into by the partiesin 2005

be set aside under Section 29 of the Matrimonial Property Act.

[16] The question that followsfrom that, of course, isthat if | do not set it aside, of
course, the parties would be bound by it and that would resolve pretty well all issues
between the parties. However, if | do set it aside and do as requested by counsel for
Ms. Gosbee what should the Court do about Mr. Baker’ s claim for spousal supportin

light of the difference in income of the parties at thistime.
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[17] The parties here were married for over 34 years. Ms. Gosbee |looked after the
children while Mr. Baker worked at the auto body shop. When he became disabled
he took some part-time work to supplement, to some extent, the financial needs of the

family.

[18] Thereisno questionin my mind but that the separation agreement must be set
aside under Section 29 of the Matrimonial Property Act. | have serious concerns
about Ms. Gospee's state of mind in November 2005 when she did not follow the
legal advicegivento her by her lawyer not to sign the agreement. Shewasat that time
facing an uncertain medical situation and was very unhappy in her present
circumstances. She simply just wanted out, to spend her last years of her life out of

the marriage.

[19] Theevidencebeforemeinthisproceedingisthat the matrimonia homein 2005
had avalue of well over $100,000.00. She gavethat up completely assuming that her
share would go to her daughters. When she discovered that in 2008, she decided to
contest the divorcewhich Mr. Baker had started and which was an attempt to confirm

the provisions of the separation agreement.
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[20] | find that at the time of the separation agreement there was, in effect, no
discussion about spousal support. | therefore find that the separation agreement is
unconscionable and unduly harsh on Ms. Gosbee and | set it aside. Theterms of the
agreement indicating that neither party hasaclaim to spousal support and/or that Ms.

Gosbee has no claim to property.

[21] The second issue is the more difficult one before me today as | see it is that
what should the Court do with the spousal support claim being advanced by Mr.
Baker. Hisposition, as| understand it isthat heis satisfied getting no spousal support
while heretains all of the property, but if he hasto pay Ms. Gosbee for her share of
the property, he wants the Court to consider his claim to spousal support and to

consider that on aretroactive basis back to 2005 and in the future.

[22] In 2005, Mr. Baker would not have aclaim for spousal support. Ms. Gosbee's
income would not entitle him to support because their incomes were basically the
same. If the parties had followed what you might call the normal course at that point

and divided the property equally, which would appear to be the most obvious thing
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to do, he would have had to buy-out Ms. Gosbee' s share of the property. That would
be difficult for him considering hisincome at the time and his ability to get funding

to do that.

[23] In the years following the separation, Ms. Gosbee's income has improved
significantly from about $10,000.00 to $40,000.00 on aregular basissince 2005. She

has, however, of course, more expensesin light of the fact that shelivesin Calgary.

[24] | wishtodeal, however, with the property matter. The Court has beforeit two
appraisals of the matrimonial home. Mr. Barkhouse, on behalf of Mr. Baker, places
the value of the property in 2005 at $110,000.00. Mr. Maclnnis, on behalf of Ms.
Gosbee, places the value in 2010 at $176,000.00. Based on the evidence that | have
heard from both Mr. Barkhouse and Mr. MacInnis, | conclude that the true value of
the property in 2005 would be closer to the amount advanced by Mr. Maclnnis. His
appraisal isas of December 2010, and considering that fact and considering all of the
evidence | have heard on the issue of property and the opinions expressed by both
appraisals, | conclude that it would be appropriate in these circumstances to set the

value of the property as of November 2005 at $160,000.00. Thereisno mortgage on
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the property and therefore half of that would be $80,000.00. | accept thevalueat 2005
as being the proper time to determine its value because it was at that time that the

parties were negotiating a separation agreement.

[25] Itisfurther agreed here by the parties that Mr. Baker had other assetsin 2005
asset outin hisstatement of property filedinthisproceeding. Ms. Gosbee acceptsthe
values placed on these assets by him which if Ms. Campbell’s addition is correct,
would total — | have the figure of $15,200.00, and that is made up of a couple of
vehicles a GlenAir Motor Home, a third motor vehicle, a cabin cruiser boat, and a
mobilewharf. If | add-up Ms. Campbell’ sfiguresfor theseitemsasintheaid that she

provided to me, my addition, subject to corrections, appears to come to $15,200.00.

[26] The evidence is that Ms. Gosbee took at the time of the separation a CIBC
VISA debt of $7,500.00 for which Mr. Baker would be responsible for half of which

would $3,760.00.

[27] Therefore in summary as far as the property is concerned it breaks down as

follows: On Mr. Baker’s side would be $7,500.00 — I’ m sorry — I’ m going to do my



Page: 11

own addition here. Again, | —the addition should be, or the multiplication should be
—the house | value at $165,000.00. I'm prepared to deduct from that amount

$11,000.00 for cost of sale and legal fees bringing it down to $154,000.00.

[28] I'm sorry, | said $15,200.00, actually it's $7,000.00. Okay. Let me add-up

your figures there, Ms. Campbell.

[29] MS.CAMPBELL: I’m just going to find my schedule here.

[30] THE COURT: Fifteen hundred plus thirty-thousand - | got two figures

written down here. That’swhat I’ m concerned abouit.

[31] MS.CAMPBELL: Certainly.

[32] THE COURT: | hatethesecalculators. Yes, 15,200 on hisside and added

to that would be 154 — it should be a total of 169 two, and Ms. Campbell has

suggested that what you should do with that figure is divide it by two — 846, plus
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3,076 —it comesto 88,360. Now that’s subject to checking the math on that. Inthe
normal scheme of things, | guess, what | am saying isthat normally if this matter was
heard just dealing with the property it would require an equalization payment based

on the determinations | have made of $88,360.00.

[33] Theissue of spousal support to Mr. Baker still hangs over this proceeding. |
concludethat if the property had been settled fairly in 2005 that Mr. Baker would, in

the years following, have been entitled to spousal support.

[34] Ms. Campbell argues that | should not determine any entitlement to spousal
support until | have heard evidence on her income and expenses during the yearsin
guestion and inthefuture. That isastrong argument and | accept it. However, it does

cause a problem in this proceeding.

[35] Normally the matter could be adjourned to have that evidence, but that is now
not possible because | my personal circumstances. | would, however, order that in
fairness to Mr. Baker that he is now entitled to amend his claim and advance an

argument for spousal support based on the fact that | have set aside the separation
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agreement. He will be entitled to advance a claim retroactively and in the future as
far as spousal support is concerned. This unfortunately does not resolve this issue
completely for the partiesand | guessin hindsight I guessthere might have been some
benefit in having a proceeding just to determine whether the separation agreement
could stand. However, that was not done and we are now faced with my
determination about the separation agreement and not able to decide the issue of

spousal support.

[36] In the circumstances, | would order that there be no payment of the property
settlement until the issue of spousal support is dealt with by the Court. Mr.
Maclsaac’'s suggestion that Mr. Baker’'s claim for spousal support once — if it is
determined that he has aclaim and the amount of the claim can then, of course, be set

off against the property settlement to better enable him to continue to have the

property.

[37] There are periphery issues in this case involving the daughter who has the

business on the property and the lack of water on the property. There are a lot of
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issues here that take this case out of the norm as far as being a straight forward

situation where somebody is entitled to have a property sold.

[38] Itasoiscomplicated by thefact that Mr. Baker might not have any capacity to
buy-out hiswife's share of the property. However, these are not problemsthat can't

be resolved if the parties put their mindsto it.

[39] Now, | guessthe question is, and | would conclude in this proceeding subject
to hearing from counsel that any hearing in regard to the spousal support issue could
be heard, asfar as|’m concerned, by another Court because the issueswould be very
restricted and would only —the Court would only be faced with the issue of whether
Mr. Baker has a claim for retroactive spousal support, and if so, the amount of the
claim, and once that is determined whether he has a claim on a continuing basis for

spousal support from that point onward.

[40] Sothat’smy decision, counsel. Let me suggest in the circumstances that you

might want to consider the possibility of going through a settlement conference
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instead of having ahearing on the issue of spousal support and | don’t know if both

of you have an opinion on that.

[41] I'dcertainly -- it would appear based on my schedulethat | will not be hearing
any subsequent matter on thisfile, and | certainly would be prepared to meet with

counsel if you had any feeling to do that.

[42] MS.CAMPBELL: My Lord, I’mnot adverseto asettlement conference.

| guess my only difficulty is, of course, my client is not here...

[43) THE COURT: Yes.

[44] MS.CAMPBELL: She'sin Albertaand | need to canvassit with her. |

appreciate the Court’ s offer to try and see if we can do thistoday, but | truly believe
| need to get from her her financial information for those years if we're considering

retroactive spousal support.
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[45] MR.MACISAAC: Wasittoday? Was—was—wasthe suggestion today?

[46] THE COURT: Yes. Yes, right now.

[47] MR.MACISAAC: Well —no | just wanted to be clear on that.

[48] THE COURT: | just thought that I might want to give you, | guess, my

view at this point in the issue.

[49] MS.CAMPBELL: WEell, I'm opened to hear anything you want, My

Lord. | don't have any problem with that.

[50] THE COURT: Youwouldn’'t bein anywhere bound by it...

[51]] MS.CAMPBELL: No, | understand.

[52] THE COURT: ...butit might be helpful in how, at least...




Page: 17

[53] MS.CAMPBELL: In how we move forward.

[54] THECOURT: ..lamlookingattheissueasfar astheclaimfor spousal and

how that could be set off against...

[55] MS.CAMPBELL: | have no difficulty with that.

[56] THE COURT: Okay. Well, I'll leaveit at that as far as the formalities of

the proceeding isconcerned. |I've made my decision onthe- ontheissue. I'malittle
concerned, and | think it’ sappropriate that maybe no divorce orders be granted at this

point to protect against everybody’ s right to advance a claim for support.

[57 MS.CAMPBELL:  Yes

[58] THE COURT: And therefore the matter of the divorce will also be

adjourned until the subsequent hearing.
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[59] MS.CAMPBELL: And—and—perhaps!’ll just—I" [l —my only thought

as you were giving your decision, and | can understand the rational behind the
decision, is, | guess, if the application from Mr. Baker you' ve said it was open for him

to come forward with an application.

[60] THE COURT: Yes.

[61]] MS. CAMPBELL: ...for spousal support. If that doesn’t come forward

in atimely fashion...

[62] THE COURT: Right.

[63] MS.CAMPBELL: ...then my client would bring it to the Court.

Obviously, because her settlement on the division of assets...

[64] THE COURT: Yes
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[65] MS.CAMPBELL: ...iIsthere and it’ s not going to...

[66] THE COURT: Yes.

[67] MS.CAMPBELL: ...come to fruition until that part is done.

[68] THE COURT: Yes.

[69] MS.CAMPBELL: So we don’t want...

[70] THE COURT: What kind of timeline...

[71] MS. CAMPBELL: ...any long delays.

[72) THE COURT: 1 wouldbeinlight of that be prepared to put atimelimit on

it that he would have to advance his claim within a certain period of time.
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[73] MS.CAMPBELL: Yes. | think that would be reasonable.

[74] THECOURT: Mr.Maclsaac, doyoufeel comfortablecommittingtoatime

line on that?

[75] MR.MACISAAC: That’sfine with me, My Lord.

[76] THE COURT: | wasthinking two months.

[77] MR.MACISAAC: Two monthsisfine.

[78] MS.CAMPBELL.: That’sfine, My Lord. Yes, that'sfine. Thank you.

[79] THE COURT: Okay. Two — unless Mr. Baker advances or advisesthe

Court that he wishes to advance a claim for spousal support within two months,

otherwise, the order in regard to the division of property will stand.
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[80] MS.CAMPBELL:  Thank you, My Lord.

[81]] THE COURT: Thank you very much and I'll...

[82] MR.MACISAAC: WEell, My Lord, | didn’t conclusively hear from Ms.

Campbell that she wouldn’t participate in a settlement conference.

[83] THE COURT: Weéll, she'll go and talk to me.

[84] MR.MACISAAC: Her —the client...

[85] MS.CAMPBELL: Yes.

[86] THE COURT: She'll — she'll come and talk.

[87] MR.MACISAAC: Okay. That'sfine. | just didn’t hear that.
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[88] THE COURT: No. Okay. Thank you. Oh, I’'m sorry and | should say on

the issue of costs, I’'m not prepared to award costs to either party at this point.



