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Boudreau, J.

INTRODUCTION:

[1] C.F.andC.A.R.C.weremarriedin 1982 andin 1985 Mr. C. wasinvolved in acar accident
whichleft himwith apermanent braininjury. Mr. C.isinreceipt of asignificant monthly structured
settlement income. 1n 2000 Mrs. C. left Mr. C., retired from her life long employment as a nurse

in Nova Scotia and moved to Ontario to pursue a new relationship.

[2] The significant issue in this divorce is whether Mrs. C. is entitled to any spousal support

from Mr. C..

FACTS:

[3] Asstated, Mr. And Mrs. C. weremarried in 1982. Prior to and for the first few years of the
marriage, Mr. C. had been employed primarily in the finance field. Mrs. C. had been a Registered
Nurse since 1965 and she had obtained her Bachelor of Nursing in 1976. She was a career nurse

throughout the marriage. The parties have no children from this marriage.

[4] In 1985 Mr. C. was employed at Canada Trust. On October 15, 1985, he wasinvolved in
a motor vehicle accident which has left him with a permanent brain injury. He has suffered a
complete loss of smell and aloss of memory, both long and short term. He not only has difficulty
with short term memory but he also has difficulty in solving problems and looking after his affairs,
although he does ook after paying hishills. Mrs. C. testified that “Mr. C. hasimproved alot”. He

has learned to drive with her assistance and he passed his driver’stest. She also testified that he
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seems to have no long or short term memory. He has gotten lost just going to the bathroom when
they traveled. Mrs. C. stated that Mr. C. can beleft alone, but not for extended periods of time, and

that he needs periodic assistance.

[5] It is apparent that Mrs. C. spent agood deal of caring time with Mr. C. during the 15 years
after hisaccident. She helped him learn and improve and she was very supportive of him. She said
it was difficult because he underwent a personality change after the accident. He did not like to
associate with people or like company at the house. This made her feel isolated and limited in her

socidl life.

[6] Mrs. C. continued to work full time as a nurse throughout the years after the accident and

she testified that she had no additional expenses because of Mr. C.’sinjury.

[7] In 1997 Mrs. C. took a one year paid sabbatical and in 1999 she went on stress leave for
approximately one and a half years. During these latter years, Mrs. C. arranged somewhat lavish
tripsfor thetwo of them. For example, they traveled to Mexico, Japan and France, took cruises, etc.
She tedtified that while Mr. C. appeared to enjoy these trips, he seems to have little or no
recollection of them. Substantial debts by way of credit cards, lines of credit, etc., were incurred,
primarily because of thesetrips. Mr. C. states he does not understand how these debts could have
accumul ated because he says he made the money available to pay these debts and he thought they
should have been paid. He questions that these are matrimonial debts which should beincluded in

the division of property.
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[8] After Mr. And Mrs. C. returned fromatripto Mexicoin early 2000, Mrs. C. received aletter
from *. inquiring about her. She had known * some 35 years earlier. There were numerous
telephone calls between the two during February and March of 2000 and Mrs. C. went to Ontario
twice for visitswith* . Mrs. C. left Mr. C. on April 11, 2000 and moved to Ontario to be near *..
She testified they have discussed plans to marry and that they are planning a new life together,

although there was no evidence they were living together at the time of the hearing.

[9] In order to make the moveto Ontario, Mrs. C. retired from her employment in Nova Scotia
rather than return to work at the end of her stress leave. As aresult of her decision to retire her
income has gone from approximately $58,000.00 per year while employed to approximately
$36,000.00. Shedid however testify that she has enrolled in nursing coursesin Ontario in order to
qualify for work in that Province and she is hopeful of getting employment there. She stated she

wanted to go back to work.

[10] Mrs. C. has now advanced a claim for periodic spousal support because of her drop in

income and because Mr. C. has a higher income than she does. Mr. C. opposes this claim.

|ISSUES:

[11] (1)  Areall debtsclaimed by Mrs. C. on her proposed division of property “matrimonial
debts’?

2 IsMrs. C. entitled to periodic spousal support, and if so, in what amount?



ANALYSIS:

DEBTS:

[12] | will deal with the issue of matrimonial debtsfirst. It became clear at the hearing that the
Employment I nsurance overpayment of $6,195.00 had been accounted for twice. Mrs. C. testified
that she had paid that from the parties Scotia Line which is aready listed as a matrimonial debt on

her proposed division. It was agreed that an adjustment should be made for this amount.

[13] Withregard to the remainder of the debt, it is contended that a significant portion of those
debts, which total $41,818.69, should not be considered as matrimonial debt becauseit waslargely
incurred for what | have described as somewhat lavish trips for the parties and that these were
arranged solely by and at the discretion of Mrs. C. during the last years of the marriage. Thereis
no question that both parties participated moreor lessequally in thesetrips, although Mr. C. appears
to have little or no memory of them. Also included in those debts is the amount of $6,195.00
representing an E.1. overpayment to Mrs. C.. Thisoverpayment was apparently received and spent

during the marriage.

[14] Itistriteto say that debtsincurred for the benefit of the family and for ordinary household
expenses are indeed matrimonial debts. (See Grant v. Grant (2001), 192 N.S.R.(2d) 302 and
Laruev. Larue (2001), 195 N.S.R.(2d) 336). There is no question that the trips taken by this
couple are not ordinary household expenses, but | am satisfied that they were taken for the benefit
of both Mr. and Mrs. C.. The parties had a good income to support such trips although they may

have overspent during those periods of time. | find that the expenses incurred for trips and the
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resulting debts are matrimonial debts. The same appliesto the $6,195.00 E.|. overpayment, subject

of course to the adjustment for the double accounting error.

[15] Itwasalso established during the hearing that Mrs. C. incurred expenses of some $1,500.00
for trips and telephone callsto Ontario to further her relationship with *.. InLarue, supra, Justice
Campbell stated: “I would add the obvious comment that debts which areincurred for the purpose

of acquiring a non-matrimonial asset or for non-family purposes would not be matrimonial in

nature.” [Emphasis added]. | find that the expenses relating to contact with * are not matrimonial

expenses and the debts shall be reduced by the sum of $1,500.00.

[16] Therefore the debts as submitted by Mrs. C. in her proposed division of property shall be
reduced by atotal of $7,695.00. All other amounts on the accounting have been agreed between the

parties.

[17] It appears that Mrs. C. received a Public Service Award of some $17,000.00 upon her
retirement. She testified she used this as income to her and she applied most of this on the debts
listed on her property accounting. This matter was not raised except at the end of the hearing in
summation by Mr. C.’s counsel. Counsel for Mrs. C. argued that the $17,000.00 had always not
been counted in the division of property because Mr. C. retained most of the household contents
worth approximately $22,000.00 and that Mrs. C. took very little of those contents. Neither of these
amounts are mentioned in the parties’ briefs or proposed property division. Inthe circumstances|

find that it has not been proven that an adjustment is warranted on either account. Therefore the
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adjustment to Mrs. C.’ s proposed property division (Exhibit 3) shall be areduction of $7,695.00in
debts assumed by her. Thiswill leave Mr. C. with net total assets of $392,053.83 and Mrs. C. with
net total assets of $256,723.61 for a net difference of $135,330.22. Mr. C. shall therefore pay to

Mrs. C. an equalization payment of $67,665.11.

SPOUSAL SUPPORT:

[18] Mrs. C.’sclaim for periodic spousal support is based primarily on two factors. The first
being that her income has been reduced due to her retirement and the second being that, because of
this reduction in income, she now has a need for support. She also contends that she should get
support because of the help and care she provided Mr. C. after the accident and because he now has

substantially more monthly income than she.

[19] Mrs. C. presently has a gross monthly retirement and Canada Pension Plan income of
$3,002.75 or approximately $36,000.00 per year. Her revised proposed budget (Exhibit 7), shows
aprojected deficit of some $670.00 per month. In thisamount are included increased expenses of
$500.00 per month for housing and $250.00 per month for houserepairs, athough at thetime of the
hearing she qualified for and was residing in Senior Citizens Housing at a cost of $500.00 per
month. Shealso showsother increased monthly expensestotaling $400.00 per month for telephone,
school supplies, tuition and books and events and holidays. The extraexpensesin these categories

total in excess of $1,000.00 per month from her previous budget filed in November of 2001.
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[20] Mr. C.’s monthly income totals approximately $6,700.00 made up of pension income of
some$1,200.00 and astructured Settlement monthly payment of some$5,500.00. Hisbudget shows
amonthly deficit but that depends largely on the cost of a monthly personal care worker. Mr. C.
testified that, at present, heispaying $1,000.00 per month for personal careto hislivein partner plus
all her monthly expenses and that she is not employed outside the home. Aslong as the current
circumstances persist Mr. C. would have a monthly surplus of approximately $1,000.00 after
reducing hisexpensesfor houserepairs, gasoline, events, etc., by atotal of $500.00 and his personal
care direct payment remaining at $1,000.00 per month. Mrs. C. requests spousal support of

$1,500.00 per month.

[21] The Divorce Act provides the statutory framework for spousal support and section 15.2
states:

15.2(1) acourt of competent jurisdiction may, on application by either or both spouses, make
an order requiring aspouseto secure or pay, or to secure and pay, such lump sum or periodic
sums, or such lump sum and periodic sums, asthe court thinks reasonable for the support of
the other spouse.

(3) the court may make an order under subsection (1) or an interim order under subsection
(2) for adefinite or indefinite period or until aspecified event occurs, and may imposeterms,
conditions or restrictions in connection with the order as it thinks fit and just.

(4) in making an order under subsection (1) or an interim order under subsection (2), the
court shall take into consideration the condition, means, needs and other circumstances of
each spouse, including

(a) the length of time the spouses cohabited;
(b) the functions performed by each spouse during cohabitation; and
(c) any order, agreement or arrangement relating to support of either spouse.
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(6) an order made under subsection (1) or aninterim order under subsection (2) that provides
for the support of a spouse should

(@) recogni ze any economic advantages or disadvantagesto the spousesarising from
the marriage or its breakdown;

(b) apportion between the spouses any financial consequences arising from the care
of any child of the marriage over and above any obligation for the support of any
child of the marriage;

(c) relieve any economic hardship of the spouses arising from the breakdown of the
marriage;

(d) insofar as practicable, promote the economic self-sufficiency of each spouse
within a reasonable period of time.

[22] The Courtshave considered those provisions of the Divor ce Act on many occasions but the
passage recently cited in almost all casesisthefollowing passage from the judgment of McLachlin,
J., inthe case of Bracklow v. Bracklow [1999] 1 S.C.R. 420 at page 49:

“In summary, the statutes and the case law suggest three conceptual bases for entitlement
to spousal support: (1) compensatory, (2) contractual, and (3) non-compensatory. Marriage,
as this court held in Moge (at page 870) is a “joint endeavour”, a socio-economic
partnership. That isthe starting position. Support agreements are important (although not
necessarily decisive), and so is the idea that spouses should be compensated at marriage
breakdown for losses and hardships caused by the marriage. Indeed, a review of cases
suggests that in most circumstances compensation now serves as the main reason for
support. However, contract and compensation are not the only sources of a support
obligation. The obligation may alternatively arise out of the marriage relationship itself.
Where a spouse achieves economic self-sufficiency on the basis of his or her own efforts,
or on an award of compensatory support, the obligation founded onthe marriagerelationship
itself lies dormant. But where need is established that is not met on a compensatory or
contractual basis, the fundamental marital obligation may play avital role. Absent negating
factors, it is available, in appropriate circumstances to provide just support.” [Emphasis
added)].
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[23] When oneconsidersthefactorsto be considered which are outlined in section 15.2(6) of the
Divorce Act one would be hard pressed to find that Mrs. C. has suffered any economic
disadvantages arising from the marriage or its breakdown. When one looks at the net assets which
sheisreceiving onthedivision of property, there are approximately $150,000.00 in cash and mutual
funds not including her pension valued at $216,000.00. It appears she has received a noteworthy
advantage from the marriage and its breakdown. She aso pursued and advanced her career

throughout the marriage.

[24] In considering subsection (6) of section 15.2, the Court must also keep in mind the factors
outlined in subsection (4) quoted above. In this case neither the length of the marriage nor the
functions performed by Mrs. C. would be significant in assessing whether Mrs. C. is entitled to
spousal support. Mrs. C. has contended that the time she spent being caring and supportive of her
husband should entitle her to spousal support. But as | stated earlier, she was able to fully pursue
and advance her career and sheincurred no expensesinthe process. Shedidfindit stressful at times
but she also was able to take advantage of a significant number of trips and vacations around the
world. Inthisline of reasoning Mrs. C. appears to be contending that this Court should apply the
“compensatory” model of support. Justice Campbell in Grant supra had this to say about the
“compensatory” model at paragraph 49:
49 Thisrationale isfounded on the theory that the role assumed in the marriage by the
claimant spouse caused that spouse to incur an economic disadvantage which should be
remedied by compensation in the form of support. | would reject this basis for support in
thiscase. The marriage was childless. Thewifewas not required to give up acareer or job

prospects to support the husband’ s career moves geographically or otherwise.

And at paragraph 50:
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... Therewasnothing about Ms. Larue’ sroleinthemarriage or itsaffect (sic) on her personal
economic prospectsthat would giveriseto aclaim for compensation in thisshort to medium
term marriage.

[25] Inthe present case, my conclusions are the same as reached by Justice Campbell in L ar ue.
Therewasnothingin Mrs. C.’sroleinthe marriage or its effect on her personal economic prospects

that would give rise to a claim under the “compensatory” model of support.

[26] Mrs. C. has conceded that thereisno basisin this case to consider the “contractual” model

of support and | concur.

[27] Thereremainsto beassessed whether the* non-compensatory” model of support entitlesMrs.
C. to periodic spousal support. Asl understand Mrs. C.’ s position, her request for support is based
primarily on the non-compensatory model. She claims she hasaneed and that Mr. C. hasan ability
to pay. It wasnot contested that Mr. C. has at least alimited ability to pay and | have found that he
presently has a surplus of approximately $1,000.00 in his monthly budget. However, | am not
satisfied that Mrs. C. has established areal and reasonable need for support. | find, for the reasons

| have already mentioned in reviewing Mrs. C.’ s budget, that her need is more contrived than real.

[28] Evenif | wereinerror infinding that Mrs. C. has not proven aneed for support, should the

Court order support simply because Mr. C. has ahigher monthly income than Mrs. C.. It should be
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kept in mind that Mrs. C.’ sreduction inincomewastotally amatter of choice for her and not in any

way occasioned by the marriage or its breakdown.

[29] After thebreakdown of the marriage, she could have continued her career asanursein Nova
Scotiaand thiswas availableto her. Instead, she decided not to do so for no reason except to pursue
anew relationship in Ontario. Isthat a circumstance for which Mr. C. should be required to pay
spousal support. | find that it is not; and here | would quote again the last sentence of McLachlin,
J., in paragraph 49 of Bracklow supra, when she was referring to the “non-compensatory” model:

But where need is established that is not met on a compensatory or contractual basis, the

fundamental marital obligation may play avital role. Absent negating factorsitisavailable,
in appropriate circumstances, to provide just support. [Emphasis Added]

[30] I find that, in the present circumstances, it would not be appropriate or just to provide

periodic spousal support for Mrs. C..

CONCLUSION:

[31] Insummary then, Mr. C. shall pay Mrs. C. an equalization payment of $67,665.11. Mrs.C.’s

claim for spousal support is dismissed.

[32] If the parties can agree on the question of costs, | will grant an order accordingly, prepared
by counsel for the petitioner and consented asto form by counsel for both parties. Otherwise, | will

entertain written submissionson coststo bereceived from the partieson or before October 25, 2002.



Boudreau, J.
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