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By the Court:

[1]  Ernest Fenwick Maclntosh stands charged before this Court on ten counts, ten

countsof historic sexual offences, five of indecent assault and five of grossindecency.

[2] Theseten charges span atime frame between 1970 and 1975 and they involve
three complainants. As is usua with charges of this nature, the credibility of
witnessesis central to thistrial. There were only two people present at the nexus of
each of these various charges, Mr. Maclintosh and a complainant, and in Mr.

Maclntosh’s case, in many instances, he denies that there was ever a contact.

[3] Becausehehastestified and denied each of the accusations, the Supreme Court
of CanadadecisioninR.v.W.(D.),[1991] 1S.C.R. 742,R.v.W.(D.) hasguided this
decision process. | have applied R. v. W.(D) in my determination on each of the
counts. Thisisalso amultiple count indictment, so | have concentrated on using the
evidence only in relation to the specific count that | was dealing with in determining

afinding on that count.
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[4] TheCrown, of course, must prove these charges beyond any reasonable doubt
— beyond any reasonable doubt. That isthe heaviest onus that exists in our law and
it exists whether the events occurred 35 years ago or yesterday. The fact that the
events that are the subject of thistrial happened so long ago is certainly afactor and
has been afactor in the trial throughout but does not affect the onus on the Crown to
prove the constituent elements of these offences beyond a reasonable doubt, very

heavy onus.

[5] | will not deal with the ten counts in the order that they appear on the
Indictment but, rather, | am dealing with them as | associate them with each of the
complainants. And | have taken the complainants out of turn. | will repeat, in the
process of giving this decision some of the evidence given at trial. | have, though,
considered all of theevidence. At timesrelevant, the Defendant, Fenwick Maclntosh,
wasabusinessman in Port Hawkesbury and inthe Strait area of thisProvince. Hewas

at time relevant approximately between the ages of 29 and 32 years.

[6] | am going to first deal with the complainant A.M. Those of us in the

courtroom heard the witnesses testify, know that the complainant A.M.isA. M.. A
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publication ban relates to the communication of hisname. A.M., two charges, counts

five and six. Count five reads:

Ernest Fenwick Maclntosh did between the 1st day of February, A.D., 1971 and the
1st day of February, A.D., 1973, at or near Mulgrave, in the County of Guysborough,
inthe Province of Nova Scotia, being amale person, did commit an indecent assault
on aperson having theinitials A.M., amale person, contrary to then Section 148 of
the Criminal Code of Canada.

[7] Firstcountinrelationto A.M., indecent assault. Indecent assault, very simply,
assault, anon-consensual touching that has an indecent element to it in thisinstance,
sexual element toit. Theother countinrelationto A.M. iscount six on theindictment

and it reads,

Between the 1st day of February, A.D., 1971 and the 1st day of February, A.D.,
1973, again at or near Mulgrave, in the County of Guysborough, in the Province of
Nova Scotia, did commit gross indecency (grossindecency) with A.M., contrary to
then Section 149 of the Criminal Code.

[8] Say something about gross indecency. No longer exists. It is not a charge
anymoreinthe Criminal Code. It wasrepealed back in 1988, January the 1st, 1988.
It existed at all times relevant but has not existed in the Code since January the 1st,
1988. Test in relation to gross indecency, when we consider gross indecency, the

Courts aretold to consider the following terminology, "out of al measure, shameful,
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flagrant." Therefore, an act of gross indecency is the performing of something
flagrant, shameful, an offenceto common propriety, avery marked departurefromthe

conduct expected from an average Canadian in the circumstances.

[9] Courtof Appeal of thisprovincelooked at grossindecency retroactively, 1994,
remember it was repealed in ‘88. They looked at it in 1994 in a case called R. v.
M.H.M. 91 C.C.C. (3d) 504 paragraph 69 ... paragraph 39, 39, quoting from Justice
Chipman: "Under such atest" ... thisis Justice Chipman speaking ... "Under such a
test, thetrier of fact is given very wide latitude and averdict of guilty can only be set
aside where it is so unreasonable that the conduct in issue could not, in law, be said

to amount to grossindecency." That’'s Justice Chipman in 1994.

[10] So back to A.M. Two charges arising ... two charges before this Court in
relation to A.M., both arising out of the same incident, charge of indecent assault,
charge of gross indecency. A.M. testified. He testified. He said that he was born
February *, 1961, so that during the time frame of these charges, he would have been
between the ages of 9 and 12 years. Infact, he was, more specific. Hetold the Court
that he believed that he was nine or ten years old when the incident happened. |

consider A.M. to have been a child during the relevant time frame. The age of
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consent, at that time, was 14 years. Age of consent relevant to these two chargeswas

14 years, so he was not capable of consent at that time. He was under age.

[11] Further, because A.M. was achild at thetime, | have assessed his evidence in
the context of his age at the time of these eventsasisset out in R. v. W.(R.), [1992]
2 S.C.R. 122 Supreme Court of Canada. | have assessed his evidence as an adult
testifying to events that he experienced as a child. Let me be clear asto what | am
considering in relation to A.M. | am considering those events that allegedly took
place in Mulgrave. That's what the counts make reference to. That's what | am

considering.

[12] A.M. said that he had been afan of the Strait Pirates, the local junior hockey
team and, asaresult, he got to know the Defendant, Fenwick Maclntosh, who he said
he believed had some involvement in the management of that team. As a matter of
fact, other witnesses have testified that he was on the Executive. A.M. said, “| used
toseehimaroundthearena,” meaning Mr. Maclntosh. And the Defendant Maclntosh
had a speed boat and A.M. liked boats. He liked boats. He said, “He offered me a
ride in the boat, but the boat wasin Mulgrave.” To those who are not from the area,

it isacross the strait from Port Hawkesbury. Boat wasin Mulgrave.
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[13] SoA.M.saysMr. Maclntoshtook himinhiscar to accesstheboat in Mulgrave,
going over to get the boat. A.M. testified that the car was agrey or black Mercedes,
agrey or black Mercedes Benz. On cross-examination, A.M. was shown an affidavit
that he had signed back in July of 2002 in which he had said that they went over to
Mulgrave in a boat, went over in a boat, not in a black or grey Mercedes. But he

maintained at trial that he believed that they drove over in that Mercedes.

[14] A.M. testified that when they got to Mulgrave, they went to a building that he
thought Mr. Macl ntosh owned or had some connection with. Heremembered it being
awhite housewith sort of astorein it and he saysthat at that premises, the Defendant,
Fenwick Maclntosh, gave him alcoholic beverage. He said he thinks it might have
been lemon gin. He became giddy. A.M. said that Maclntosh laid down on a bed,
then called me over. He sat down beside me, put his hands down my pants and his
arm around my waist, unquote. A.M. said that Fenwick Maclntosh then put hishand
on hispenis, A.M.’s penis, first outside his clothing and then under his clothing, first
outside his clothing and then under his clothing. A.M. testified, | wasn’t sure what

thiswas all about.
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[15] A.M. said at thistrial, when he testified before me at this trial, that Fenwick

Maclntosh touched his penis directly, directly, with his hand under A.M.’s
undershorts. But the preliminary inquiry, A.M. testified, making reference to page
502 of the transcript, and I’ m quoting from the transcript, “| was wearing underwear,
yes. He had his hand down between my underwear and my jeans or whatever pants

| had on.”

[16] The question put to him by Defence counsel at the preliminary, "Question,
WEell, hishand wasn't directly on your flesh, on your skin, wasit?' And the answer
A.M. gave at the preliminary was, "No." So at the preliminary inquiry, he said there
was no direct touching of Mr. Maclntosh’s hand flesh-to-flesh on his penis. At the
trial, he said otherwise. He said that it was direct, that the hand was under the

undershorts.

[17] TheDefendant, Mr. Maclntosh, deniesA.M.’ sallegation, period. Saysitdidn’t
happen. Says he now, as of the date of thistrial, can barely recall A.M., can barely
remember him. He said that when the charges were laid in matter, he didn’t know
who A.M. was and he claims the incident ssmply did not happen. The Mulgrave

incident testified to, didn't happen, he says. Yes, he said, he did own a grey
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Mercedes, but he produced a lease to show that he didn’t acquire the vehicle until
1991, which was approximately eight years after thetime line alleged in the charges.
So the suggestion obvious being that A.M. could not have gone from Port
Hawkesbury to Mulgrave, as hetestified, in ablack or grey Mercedesdriving by Mr.
Maclntosh because Mr. Maclntosh didn’t have that vehicle until about eight years

|ater.

[18] Crown hasadmitted that A.M. isnow confused on some of the detailsasto the
relevant events. The Crown asked this Court to remember (a) that he was a child at
the time, and (b) to consider his consistency as to the manner of the touching by the

defendant.

[19] | am not concerned about A.M.’s inconsistency as to whether they went to
Mulgraveby boat or by automobile. Doesn’t bother mealot asto how they got there.
Itisprobably correct that the defendant, Mr. Macl ntosh, did not driveagrey Mercedes
during the time frame alleged. It is possible that A.M. witnessed him drive this
vehicleyearslater and is now confused about the use of that vehicle. That isthekind
of mistake that our memories make when we are trying to remember things that

happened a long time ago. That doesn’'t bother me greatly. These are memory
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mistakes, inconsi stencies that are common in testimony that addresses events, in this

case, 37 yearsin the past.

[20] | do conclude, though, firstly, | conclude | find as fact that an incident in
Mulgrave involving A.M. and Mr. Maclntosh took place. | find that. To the extent
that Ernest Fenwick Maclntosh denies that an incident took place with A.M. in
Mulgrave, | do not believe him. | am, though, concerned about A.M.’ stestimony as
to the actus reus, as to the nature of the sexua contact alleged. | think that is

significant.

[21] Thisis acrucia element of these charges and his testimony on this crucial
element isnot consistent. | am troubled by the fact that A.M. istestifying now at this
trial that the touch was a skin-to-skin direct contact inside, under his shorts, directly
on hispenis, in contrast to hisevidence at the preliminary hearing that the defendant’ s
hand was between his underwear and hisjeans or his pants and his denia that there
was any direct contact with his flesh, that he agreed with Defence counsel that there

was no direct contact.
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[22] | seethisasan escalation of the nature of the contact between preliminary and
trial and that bothersme. It iscorrect that either version would be an indecent assault
if it was accomplished with ... well, in thisinstance, A.M. was incapable of consent,
so that either version would be an indecent assault. But what troubles me is that
A.M. stestimony on such acrucia part of the evidence, evidence that | have got to
be ableto find beyond areasonable doubt in order to assessindecent assault and gross
indecency, that such a crucial part of his evidence isinconsistent, crucial part of his
evidenceischanged. And, infact, thisinconsistency issufficient to cause meto have
areasonable doubt asto the exact nature of the act and the acts complained of, which
causes me a reasonabl e doubt as to the actus reus of the offence. Asaresult, | find

the defendant not guilty on countsfive and six, those countsthat are specificto A.M.

[23] As to the complainant, W.JM.R., W. J. M.R., there are four charges, four
counts, count seven, eight, nine, and ten; four charges, to incidents. Mr. Maclntosh,

in relation to Mr. Maclntosh-Reynolds, W.J.M.R., is charged that,

Between the 1st day of January, A.D., 1972 and the 31st day of August, 1973, at or
near Port Hawkesbury, the County of Inverness, inthe Province of Nova Scotia, did,
being a male person, commit an indecent assault on a person having the initials
W.JM.R., amale person, contrary to Section, as it then was, 156 of the Criminal
Code of Canada.
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And further,

Ernest Fenwick Maclntosh is charged between the 1st day of January, A.D., 1972
and the 31st day of August, 1973, at or near Port Hawkesbury, in the County of
Inverness, in the Province of Nova Scotia, did commit gross indecency with
W.J.M.R., contrary to then Section 157 of the Criminal Code of Canada.

[24] Different section number for gross indecency, same charge. Further, he's

charged

Between the 1st day of January, A.D., 1972 and the 31st day of December, A.D.,
1972, at or near Port Shoreham, in the County of Guysborough, in the Province of
Nova Scotia, did, being a male person, commit an indecent assault on a person
having theinitialsW.J.M.R., amale person, contrary to Section 156 of the Criminal
Code of Canada.

[25] Count nine. And finaly, inrelationto W.J.M.R., count ten,

further, Between the 1st day of January, A.D., 1972 and the 31st day of December,
A.D., 1972, at or near Port Shoreham, inthe County of Guysborough, inthe Province
of Nova Scotia, did commit grossindecency with W.J.M.R., contrary to Section 157
of theCriminal Code. Sofour counts, two incidents. Oneincident allegedly taking
place in Port Hawkesbury, the other incident allegedly taking place in Port
Shoreham, that area. Four counts, two incidents.

[26] The complainant, W.J.M.R. testified. He said that times relevant to these
charges, 1972/ 73, hewasliving with hisparentsin Port Hawkesbury. Hewould have

been roughly 16 - 17 yearsof age during that time. | do not consider him to have been
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achild at that time. When assessing hiscredibility, | do not consider himto have been

achild at that time.

[27] Hecomesinto contact, he said, with the defendant, Fenwick Maclntosh, when
Mr. Maclntosh comes to his parents’ home after a funeral, funeral of a mutual
acguaintance, an acquaintance of both Mr. Maclntosh and his parents. Comesto the
home after thefuneral. Beforeleaving Mr. M.’s home on that day, hisparents’ home,
Mr. Maclntosh, the accused, the defendant, saysthat he isgoing to Guysborough and
invitesW.J.M.R. to join him, comewith him, thistrip to Guysborough, sasmeday. He

did so. He went with him.

[28] During the course of that trip, W.JM.R. says that they stopped at the
defendant’ smother’ shouse where hismother lived. Weknow from thetotality of the
evidence that his mother lived in the area of Port Shoreham. At some point after a
visit to the mother’ shouse, asthey are back on theroad, asthey aredriving back, Mr.
Maclntosh, Fenwick Maclntosh driving, W.J.M.R. a passenger in the vehicle,
W.JM.R. testifiesthat asthey continuetheir trip, the defendant " puts hishand on my
penis." And the complainant says the defendant was rubbing him. The quotation, |

told him not to. That’s a quote, W.J.M.R.
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[29] The defendant pullsthe motor vehicleinto asideroad. W.J.M.R. saysthat he
put his hands down inside my underwear and rubbed my penis afew times, unquote.
Further quote, | gaculated. They continue the trip back towards Port Hawkesbury.
Back on the way, W.J.M.R. says Fenwick Maclntosh takes the complainant’ s hand
and places it on his own penis. Back in Port Hawkesbury, they go directly to the
defendant’ sapartment, Mr. Macl ntosh’ sapartment. Thisisthetestimony of W.J.M.R.
He says that at the apartment, Mr. Maclntosh pulled down my pants and my
underwear, got down on his knees, put my penisin hismouth. | told himto stop. He
then continued. | gjaculated on my clothes. Said Maclntosh laid down on the sofa.
Said, | pulled up my pants and went home. | consider these evening’ s events, these
eventsto be a continuous scenario that is addressed by the chargesthat are specificto

Port Shoreham, counts nine and ten in the indictment.

[30] As to the charges that allege Port Hawkesbury, counts seven and eight,
W.JM.R. testified that about two weeks later, later, subsequent, the defendant
Maclntosh picked him up at the mall in Port Hawkesbury. This time, it's a rust-

coloured car, he believes. Fenwick Maclntosh took him to a boarding house called
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Farquhar House, premises that Mr. Maclntosh was involved in the ownership with

respect to, co-purchased in July of 1973.

[31]] W.JM.R. says heis picked up. He is taken to that boarding house or that
premises. | don’t know at the time whether it was aboarding house or not, but it was
a premises that he associated with Mr. Maclntosh. W.J.M.R. says that at Farquhar
House, “ Fenwick M aclntosh pulled down my underwear. Helaid on acot and wanted
me to have sex with him. | said no.” Quotation continues, “He grabbed me by the
back of the head, pushed me down to his penis. His penis was in my mouth for a
couple of seconds.” W.J.M.R. testified that he left Port Hawkesbury, moved from

Port Hawkesbury, shortly after that summer of 1973.

[32] Thedefendant, Fenwick Maclntosh, testified asto W.J.M.R.’sallegations. As
to the Port Shoreham allegations, Fenwick Maclntosh said that he would not have
goneto hismother’ shome, Port Shoreham, 1972/’ 73, because he was estranged from
his stepfather and any direct contact he had with his mother during that period was
away from that premises, which leads him to deny, at least in combination, he denies
the contact with W.J.M.R. that isassociated with Port Shoreham. Didn’t happen, says

Fenwick Maclntosh.
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[33] Thedefendant Maclntosh, though, does acknowledge that he did have a sexual
relationship with W.JM.R. Fenwick Maclntosh claims that that relationship was
consensual. Fenwick Maclntosh testified that at times relevant, it was generally

known in the Port Hawkesbury areathat W.J.M.R. was gay, he said openly gay.

[34] Mr. Fenwick Maclntosh saysthat the first timethat he had sex with W.J.M.R.,
it was at his apartment, but it was on an occasion that he, the defendant, had arrived
home and found W.J.M.R. in the parking lot of the building. They had some
conversation. Heinvited himin. And Fenwick Maclntosh says, He performed oral
sex on me. Fenwick Maclntosh says that he had subsequent sexual encounters with
W.JM.R., to quote him, two or three times. Said he used to come to my apartment
at night. Eachtimeit washim, meaning W.J.M.R., performing oral sex on me, so says
Fenwick Maclntosh. So Maclntosh agreed that W.J.M.R. visited with him at Farquhar
House. Hesaid, “I can’t remember having sex with him at that premises,” Farquhar

House.

[35] | accept that there was atrip to Guysborough, Port Shoreham. | believe that.

| find W.J.M.R.’ stestimony in that respect to be fully creditable. And | also believe
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that it involved avisit to a house over there that W.J.M.R. remembers to have been
Mr. Fenwick Maclntosh’ smother’ shouse. Whether it was hismother’ s house or not,
at this stage, is not that important. | believe that they went to Port Shoreham. |

believe that there was avisit to a house, | so find.

[36] W.J.M.R. stestimony onthat point astothat tripisconvincing. Hetiesthetrip
to the get-together at his parents home after the funeral, said it happened later the
same day. He knows about the existence of a house in Port Shoreham. He says that
it happened on the way to Guysborough. It was Guysborough that they were going
to. Histestimony was clear and detail ed and consi stent, and consi stent asto the nature

of the sexual contact that happened on the journey to Port Shoreham.

[37] | amsatisfied, after considering all of the evidence on that point, that this sexual
contact happened and | have used R. v. W.(D.) in the process of coming to that
determination. | believe M.JM.R.’s testimony as to that incident. The question
remains, Wasthe contact consensual ? Did W.J.M.R. consent to the sexual contact that
happened between these parties on that motor trip? Again, it isto be noted that Mr.
Maclntosh does not claim, in this instance, that W.J.M.R. consented to the sexual

contact on the trip to Guysborough. He deniesthat the trip happened, didn’t happen.



Page: 18

[38] | findthat there wasno consent. | am satisfied beyond areasonable doubt that
W.JM.R. did not consent to what happened to him on that motor trip to Port
Shoreham. Hewasin Mr. Maclntosh’ smotor vehicle. Hewasadistance from home,
wasrestricted. Hetestified that thiswasthefirst timethiskind of thing had happened
tome, first time. | wasconfused. | considered thetouching of ... and | have confused
theinitials, obvioudy, in relation to this accused, but there can be no confusion asto
who I’'m making reference to ... the touching of M.J.M.R.’s penis. | consider that
touching, as he testified, to have been an indecent assault. | consider the stroking of
that penisto a point of gaculation which | so find to have been agrossindecency in
the context of thetimesand | find guilt, | find guilt, on counts nine and ten. Guilty,

count nine; guilty, count ten.

[39] I will not beconvicting onthe chargesthat are specific to Port Hawkesbury, the
Farquhar House. The defendant hasintroduced the issue of consent inrelation to his
contact with this complainant. | have areasonable doubt on the issue of consent in
relation to Farquhar House situation. | believe that an incident happened, however,
| am concerned about the complainant getting himself into that situation after what

had happened to him on that trip to Port Shoreham.
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[40] Page 311 of the preliminary transcript, which was shown to the witness when
he testified, and | quote. Mr. Casey was acting on behalf of Mr. Fenwick Maclntosh

at the time of the preliminary. The question isthis,

Let me ask you some questions about that. | get the sense from your evidence that
you understood or you were apprehensive that if you got in the car with him again,
there might be some other kind of sexual contact.

Answer, Yes. Uh-huh.

Question, And | understand you weren’t consenting to any of that, but it sounds to
me like you anticipated that would happened if you got in.

Answer, You're possibly correct.

Question, But even though knowing all that, you still got in the car because he
threatened to tell your parentsif you didn’t.

Answer, Uh-huh. | still gotin.

[41] Let meaddressthethreat totell the parents. The witness acknowledged that it
was an idlethreat. He had already told his parents. He had already told his parents,
that was no threat. | still got in, notwithstanding the fact that he suggests that it was

possibly correct that he had anticipated sexual contact. Personaly, | find that there
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was an incident. It is incumbent upon the Crown, the onus on the Crown is to
establish that this was non-consensual sex. | cannot so find beyond a reasonable
doubt. I'veexpressed why. Thissituationisunlikethe Port Shoreham situation. This
IS a Situation where the witness, by his own candid testimony, has indicated an
anticipation, at least. | havereasonabledoubt, asindicated. For thereasonsindicated,

I will find verdicts of not guilty on count seven and count eight.

[42] Let me say further about that Port Shoreham thing, when they get back to the
apartment, | did not make reference to going back to the apartment in my finding in
relation to Port Shoreham. | believe there was a complete offence in relation to
Indecent assault and grossindecency prior to ever going back to that apartment. What
happened at the apartment ... frankly, I’'m troubled by the fact that after having
experienced what the witness, the complainant, has testified to on that trip, that he
would have accompanied Fenwick Maclntosh up to that apartment that evening. |
have not made any finding in relation to that apartment. The Mulgrave situation was
acontinuing situation. | have found, on the basis of the information of the evidence
that was specific to the trip, complete offences, and that is the evidence that | have

considered in relation to those two counts.
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[43] Astothe complainant R.M.M., we now know R.M.M. to be R. M. and we're
talking about four counts, counts one, two, three, and four. Fenwick Maclntosh is

charged that,

On the 1st day of September, A.D., 1970 and the 1st day of September, 1975, at or
near Halifax, in the Halifax Regional Municipality, in the Province of Nova Scotia,
being a male person, did commit indecent assault on the person having the initials
R.M.M., amale person, contrary to Section 148 of the Criminal Code of Canada,
asit then was.

[44] Allegationisindecent assault and it is specific to Halifax. Count number two.

Further:

Between the 1st day of September, A.D., 1970 and the 1st day of September, 1975,
at or near Halifax, the Halifax Regional Municipality, in the Province of Nova
Scotia, did commit gross indecency with R.M.M., contrary to Section 149, the
Criminal Code of Canada.

[45] In fact, there was no Halifax Regional Municipality at that time, but that’s
irrelevant. In fact, the offence was described as having taken place in Bedford and |

am satisfied that Bedford is at or near Halifax and was at that time.

[46] Further charge,
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Between the 1st day of June, A.D., 1973 and the 30th day of September, A.D., 1974,
at or near Guysborough, in the County of Guysborough, Province of Nova Scotia,
being amale person, did commit an indecent assault on aperson having theinitials
R.R.M., amale person, contrary to Section 156 of the Criminal Code.

[47] And finaly, count number four,

Between the 1st day of June, A.D., 1973 and the 30th day of September, A.D., 1974,
at or near Guysborough, in the County of Guysborough, in the Province of Nova
Scotia, did commit gross indecency with R.M.M., contrary to Section 157 of the
Criminal Code of Canada.

[48] Four chargesarising out of two alleged incidents. Let me also say this so that
it'sontherecord. The counts one and two are so broad that they encompass a period
of time when Mr. M. would have been less than 14 years of age. Infact, what | am
finding in relation to both of these aleged incidents, is that they happened
approximate to one another, close to one another, the same summer. Mr. M. believed
1974. On cross-examination, it was suggested that it might have been 1975 and he
agreed that that was apossibility. Neither of these alleged offenceswould have taken
place by any of the testimony before the Court at atime when R.M.M. was under the
age of consent. So consent isafactor in relation to both counts, notwithstanding the

fact that thefirst two counts start ... the time frame starts as early as September 1970.
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[49] Four charges arising out of two alleged incidents. R.M.M., Mr. M., testified
that he met Fenwick Maclntosh in, he believes, 1972 through 1974. He said that he
would have been 15 to 17 at those times. He was, Mr. M., enthusiastic about boats.
And Fenwick Maclntosh owned or certainly had access to a Cape Islander, a

converted Cape |slander.

[50] Fenwick Maclntoshinvited R.M.M.tocomeonthat boat, saysMr. M., for asail
to Guysborough for the weekend to attend the Come Home cel ebrationsin that town.
Also aboard onthat tripwasoneM.. Mr. M., an adult, was abusiness associate of Mr.
Maclntosh at that time. The complainant M. remembered the sail over to Port
Hawkesbury. He saysit wasawarm, sunny day. And, significantly, he remembers,

“They gave me the wheel,” and how pleased he was to have been given the wheel.

[51] Hesaidthefirst night of their arrival over at the celebrations at Guysborough,
thefirst night, Mr. M., the complainant, stayed onthe boat. Thisishistestimony. He
said the next day, Fenwick Maclntosh took him to the home of one C.B. about four
or five kilometers, he thinks, away from the wharf where the boat was. Mr. M. said

that he stayed the night with Mr. Maclntosh at that home, at that house.
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[52] Mr. M. said that hewasgiven an upstairsbedroom for hisuse. He said hewent
to bed approximately 11:00 or 12 o’'clock that second night of the trip. Mr. M.
testified that, subsequently, he wakes up, that Mr. Maclntosh, Fenwick Maclntosh,
had come to hisbed. | quote Mr. M.’ s testimony, “He removes my underwear. He
strokesmy penis.” Mr. M. testified that he, Mr. M., became erect. Hesaid, “ Fenwick
Maclntosh had his mouth on my penis, performing oral sex.” Mr. M. said he

g aculated, that Maclntosh consumed it, that he swallowed it.

[53] Mr. M. saidthat after the event, “ He patted me on the head and said, Good boy,
like | wasadog.” Mr. M. said, “I remember it so well. | didn’t know what to do.
Never happened to me before.” It was Mr. M.’s belief that he did not return to Port
Hawkesbury on the boat with Fenwick Maclntosh. Mr. M. testified that he believes
that he drove back to Port Hawkesbury from Guysborough and that the driving

involved a brown truck.

[54] Mr. M. testified to the second incident, Halifax. He said it involved atrip to
Halifax. He said he believed that trip happened the same summer as the boat trip to

Guysborough weekslater, subsequent, weekslater. And hedid believethat it wasthe
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summer of ‘74. Again, on cross, he said it might have been 1975, but the same

summer.

[55] Mr. M. believed that the purpose of the trip to Halifax was to pick up a motor
vehicle and he associated the trip with Fairley & Stevens auto dealership. He
associated it with Fairley & Stevens. Mr. M. said that he and Fenwick Maclntosh
drove to Halifax in aMonte Carlo, a cream Monte Carlo, or an Oldsmobile. Mr. M.
said that as soon asthey got acrossthe causeway, Mr. Macl ntosh started talking about
homosexuality. He said, “I just let it roll off.” Testified that they got some beer in
Truro and went to Bedford, the SeaKing Motel in Bedford. And hetestified that Mr.
Maclntosh told me that John Buchanan owned that motel, that it was a Tory motel.
John Buchanan, | take judicial notice, was a former premier of Nova Scotia, now

senator. Told him that John Buchanan owned that motel. It wasaTory motel.

[56] Mr. M. said that this was the first time that he had ever been in that area, that
he remembers they went to the Chickenburger, Bedford. Said they shared a room,
separate beds. Separate beds, one room, he says, at the Sea King Motel in Bedford.
He testified he wakes up, Mr. MacIntosh is fondling his penis until he becomes

aroused, then performs oral sex.
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[57] Mr.M., R.M.M., said that hedid not remember what vehicle hewasin, coming
back to Port Hawkesbury. He thought it might have been a van, might have been a
van vehicle. Remember, he said that he went there with Fenwick Maclntosh in either
aMonte Carlo, acream Monte Carlo, or an Oldsmobile, but he may have come back

inavan.

[58] Thedefendant, Fenwick Maclntosh, deniesboth of theseallegationsabsolutely.
He does acknowledge that there was a boat trip to Guysborough. The boat trip took
place. It was connected with the Come Home Festival. He acknowledges that. He
saysthat. Saysthat hisassociate, Mr. M., was there and that the complainant M. also
accompanied them. He believed that it happened in August of 1975, maybe even

later, but he does acknowledge a boat trip that involved Mr. M. and Mr. M..

[59] Fenwick Maclntosh said that the incident that R.M.M. described at the B.
House didn’t happen, period. He said that he was sure that he never stayed over at
that residence. Mr. Maclntosh said, | never stayed over at that residence; that incident
didn’t happen. Fenwick Maclntosh says, though, that Mr. M. did not return to Port

Hawkesbury in the boat. Mr. M. didn’t come back on the boat but that Mr. M. did.
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And, remember, Mr. M.’s testimony was that he drove back to Port Hawkesbury,

mentioned a brown truck.

[60] Fenwick Maclntosh says, no, Mr. M. did not come back but the complainant,
Mr. M., did and that there was consensual sex. There was a consensual sexual
encounter between heand Mr. M. on that boat on thetrip back from Port Hawkesbury,
that trip to the Come Home Festival, consensual sexual encounter on the way back.
Mr. MacIntosh, Fenwick Maclntosh, says that Mr. M., R.M.M., was “very much
consenting, that he pulled his own pantsdown.” Thisis Mr. Maclntosh’ s testimony.
Hesaid that he al so had consensual sex with R.M.M. after the boat trip at the Farquhar

House and on the boat again within weeks, maybe even days.

[61] Astotheboat trip allegation, trip on the boat, two guys go to take in the Come
HomeFestival. | find, Mr. M., R.M.M.’ stestimony to be creditableasto thisincident.
| have no difficulty believing his testimony on all constituent elements. Trip is
confirmed by the defendant’s own testimony. The defendant’s former business

associate confirms that he was on the trip. We know the trip took place.
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[62] Mr. Maclntosh does not acknowledge, says there was not an overnight at the
B. residence. However, | find that there was, that this happened. | find that beyond
a reasonable doubt. | believe Mr. M. on that point. He's not making that up.
Particularly | find, specifically | find that Fenwick Maclntosh stroked R.M.M.’ spenis
and performed oral sex on R.M.M., on Mr. M., as he testified, as Mr. M. testified. |
find that that happened beyond any reasonable doubt. | have considered testimony of
both parties, both Mr. M. and Mr. Maclntosh, in so finding and | have used R. v.

W.(D.).

[63] | am satisfied that Mr. M. did not, did not, consent to this sexual contact that
took place at the B. residence close to Guysborough. Hetold this Court that hedidn’t
know what to do, that it never happened to him before. He's away from home, he's
In a strange house, not familiar with. He's with an adult businessman who has
brought him there on that trip, had asexual contact with him. Mr. M. said that he did
not consent. He described, on cross-examination, the act asan oral rape. Absolutely
denied that he had consented to that sexual encounter with Fenwick Maclntosh in

Guysborough or vicinity.
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[64] | havefound him creditable and | find, on the totality of the evidence, beyond
areasonable doubt that that non-consensual sex took place astestified to by Mr. M.
I’'m finding Ernest Fenwick Maclntosh guilty on the counts that relate to Port
Hawkesbury which would be count number three, count number four. Inrelation to
gross indecency, it is the testimony that was specific to the penis in the mouth.

Respect to indecent assault; stroking of the penis. Guilty on both counts.

[65] Astotheallegation specifictothetriptoHalifax, | find that thistrip happened.
AsMr. M. testified, | recognize that Mr. Fenwick Maclntosh deniesthat it ever took
place. I'm satisfied that it involved an overnight at the Sea King Motel in Bedford.
And | listened to the testimony that Mr. M. may have been in the same motel with a
school class some time subsequent thereto. | have considered that evidence, but | am
satisfied that thishappened, that thistook place, asMr. M. testified. | am satisfied that

Mr. Maclntosh had a sexual contact with Mr. M. in that motel room in Bedford.

[66] However, asto thisHalifax trip incident, again, | find on the issue of consent
that | cannot find beyond a reasonable doubt. | cannot find non-consensual beyond
areasonable doubt. | will say why | have difficulty with the fact that R.M.M., after

what had happened to him in Guysborough on that boat trip, would have gone on that
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overnight trip with Mr. Maclntosh to Halifax. Mr. M. isnot achild at thetime. He's
ayoung man. So | have concerns about his having been able to anticipate that a

sexual encounter would happen again.

[67] | have considered his circumstancesin that in so determining. | recognize the
evidence about the dysfunctional home situation and the reality that here was this
businessman with thefancy carsand the boatswho was showing interest in him. That
he had an interest in working for Mr. Maclntosh or hisassociate. | know what hesaid
in that respect. He has told this Court that that, this is Mr. M., that that sexual
encounter in Halifax was not consensual and, in fact, he may be right. He may be
right. Certainly, he seemed to honestly believe that. On the totality, though, in the
circumstances of this situation happening so soon, so proximate to the events that |
have found took place in Port Hawkesbury, | cannot find the non-consensual aspect
that is essential to these counts beyond a reasonable doubt and so | will be finding

Fenwick Maclntosh not guilty in relation to counts one and two.

[68] Thetotality, the bottom lineisthis. We could go down the indictment.
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[69] My finding on count number one, not guilty; on count number two, not guilty;
on count number three, guilty of an indecent assault; on count number four, guilty of
gross indecency; count number five, not guilty; count number six, not guilty; count
number seven, not guilty; count number eight, not guilty; count number nine, guilty

of indecent assault; count number ten, guilty of gross indecency.

Joseph P. Kennedy
Chief Justice



