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By the Court:

[1] The matter before the Court is the case of the Minister of Community
Servicesversus B.C. The Applicant’s positionisthat it is appropriate, on the facts
put forward, that permanent care be granted of the two (2) children - A., born
September *, 2008, and G., born September *, 2009 - and that access be
extinguished. At thetime of hearing, the Applicant believed the Respondent was
expecting achild. The Respondent had another child before A. and G. - that child
was placed with afamily member and is not the subject of this proceeding.

[2] Thismatter proceeded by consent at the protection stage pursuant to Section
22(2)(b) of the Children and Family Services Act. The first disposition proceeded
in March, 2010 and a Temporary Care and Custody Order was issued by consent.

[3] Thisdecision must be done expeditiously. | would like to undertake to
give you a grammatically-proper decision in twenty (20) or thirty (30) days. My
time periods do not allow that because next week | have afull chambers docket;
the week after that | am on a course on Family Law in Calgary; the week after that

| am sitting in Halifax. Therefore, before | could ook at a grammatically-
appropriate format would be at least amonth’stime. In my view, reviewing the
exhibits and all the evidence preparatory to summations today, that would be an
inappropriate delay for all substantive reasons, the best interests of the children and
fairness to the Respondent. Therefore, an unedited version of this Decision isto be
made available to counsel two (2) weeks after the Oral Decision.

[4] | would indicate that we had a number of days of hearingson thiscase. Itis
avery important case, as al permanent care or temporary care or any case
involving the separation of a parent from their children is, of course, very
important. This case was more difficult to analyse and | am going to go into that in
some detail. | am going to read first the marked portions of the transcript of my
questions on January 12" to Ms. Kehoe, the Protection Worker. Thisis pivotal to
my ultimate decision and my interpretation on a balance of probabilities, my
interpretation of Section 9, Section 13, Section 2, Section 3 and the Preambl e of
the Children and Family Services Act.

[5] OnJanuary 12, 2011, | asked Ms. Kehoe:



Q. Sowhat areyou doing from Octaober, 2010 to yesterday (January 11,
2011) when | got the Permanent Care Plan. What were you doing trying to
reach her? [The Respondent?]

A. I did try toreach her [the Respondent]. | wasn’t having much contact. |
wasn’t really having any contact with her. She had been, | spoke with the
Administrative Assistant and she had been phoning the office for cab
approvalsand thingslikethat. It just very uncommon for her not to touch
base. Normally shewould just call and you have some clients who will avoid
you as much asthey can. Otherswill call regularly for one reason or another
and shewas onethat often did call and it just seemed that since we made the
decision to look for permanent care and custody, that wasthe point that she
just kind of just stopped keeping in contact.

Q. That’sunderstandable?
A. ltis

Q. O.K.solI'm moreinterested in what you did from an active position
from...it was October 19" that | first heard permanent care when wewerein
Court Here. | don’t remember if it wasareview or apre-trial but therecord
indicates it was October 19", 2010. So what did you do from October 19" to
yesterday when | got the plan, to get in touch with her. You phoned like once
aweek, you went to the house twice a month, what did you do? Giveme
the...?

A. We, we madethe decision on October 4, 2010 to seek an Order of
Permanent Care and Custody. Therewasn’'t anything specific or urgent that
| was needing to bein contact with her about, but it wasjust rarethat |
wouldn’t hear from her or if therewas a changein phone number she was
always good to call and say there s been a changein my phone numbers.
Here'swherel can now bereached.

Q. O.K. sothere’ snothing you wanted to talk to her about, but when you
are a Protection Worker, you work for the family don’t you?

A. Yes

Q. Sodo you think she needed some counselling from the Children’s Aid
Society or just an explanation asto why you're going the way you're going or
did you do that?

A. Wedid meet, we met, we sat in person. | reviewed Dr. Landry’s
assessment. | didn’t read it word for word to her, but | reviewed what wasin
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it and what led usto reach the decision that wereached. Shewas

under standably upset. She'salways been very co-operative and very
workablein the sensethat she'snot an aggressive individual. She doesn’t
present with anger toward the Agency. Shewas upset on that day and that
was the basis of our conversation with me explaining to her why we reached
the decision that we did and | encouraged her at that point that for herself it
would be good to follow through with the recommendations of Dr. Landry
because she'sa 19 year old girl and in her future she may want to get
married, have a family, thingslike that.

We go further down on the transcript:

Q. I’'m not interested in what shedid, I’m interested in what you did?
A. Yes
Q. I’'m not interested in what shedid, I’m interested in what you did?

A. | guess| could refer to my case notes to see specifically, but in terms of
thelimited contact after the decision of permanent care, therewasn’t much
elsethat we were offering for her after making that decision, other than if
there was something that she wanted usto assist with. We could do that.

Q. OK.soif | wasto outline ‘cause you cut yourself short and in that you
cut therecord short. You say, the Agency, asif it’saliving body, had
concerns and the Agency had concerns, we had concerns. So if you were
going to give me a precis of what the substance of that is? She picks poor
partners, she’syoung, the children have special needs and she hasn’t been
truthful and her houseislessthan perfect, lessthan appropriate? Isthat
correct?

A. Yes
Q. Isthereanything I’'m missing?

A. It’sjust the self esteem issues and theimmaturity that she presentswith,
we don’t feel that she can meet the needs of the children.

Q. But she'sonly 19?

A. Yessheis.
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Q. Sodoyou think there' smany 19 year oldswho have self esteem? Aren’t
they all just trying to figure out wherethey fit, or most of them?

A. Yes, given that age, yes.

Q. Sothat’snot unusual isit?

A. Noit’snot.

Q. Tohave3children at 19 may be unusual?

A. Yes
| go on to question her [Ms. Kehoe] about the risk matrix and | ask her:

Q. O.K.inyour risk matrix, your risk assessment, what role did the special
needs of the children play? Do you sit down and say, well that’s 20%, or
that’s 30% or that’sthetie breaker? How did you factor in the special
needs?

A. |, togiveit a percentagel’m not sure, but it’sa big consideration when
we have a Risk Management Conference.

“..welook at first and foremost the history, which we would go through right
from the time that we would be introduced to a family. Then welook at a
summary of what’s occurred, you know, most recently within the year, going
through thelast year. Then after that welook at the individual needs of each
child. Sowe havethe Child in Care Worker present at the Risk
Management Conference and we go through what their needs are, what
servicesthey’ve had sincethey’ve been in care. Some may have services
beforethey cameinto care. Welook at all that and then their current
progress and level of functioning. Soit isabig factor in considering what’s
best for them and whether or not the parent hasthe ability to meet their
needs because the needs of every child isdifferent.”

Q. When you and she sort of had a parting of the ways after the permanent
care wish was made known, and | guessthat’s somewher e between October
4™ and October 19", befor e we came back to Court?

A. Yes.
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Down further, | am asking her [Ms. Kehoe] when was the first time Ms. C. would
have known that permanent care was sought:

Q. O.K.we'reback to October and I’'m back to what you'retrying to do and
there’snothingreally | had to get in touch with her about. You
recommended that she go to individual counselling? Soit’snot your role to
help her with any of the grieving or adjusting or anything like that?

A. Itis. I'mtherefor her if shewantsto connect with me and discussthe
situation with me and befor e we parted waysthat day, | did explain to her
that if when you leave here you have questions or you’rethinking of things
that you want clarified or you need to talk, | am available. Shewasalso
wor king with the Access Facilitator that she wasworking with in a Parent
Aid roleaswell and she had a close working relationship with her.

Q. That continued?

A. Uh that worker isactually no longer with the Agency and unfortunately
she has been assigned a new Access Facilitator.

Q. Sincewhen?

A. That wasjust prior to Christmas, about | think 2 weeks maybe prior to
Christmas.

Q. O.K. soshewould berelying on her closerelationship? Shehad a closer
relationship with the Access Facilitator/Family Service Worker than with
you?

A. Yesand | think given my role uh that would probably be under standable
and | do know after the day that we werein Court, where we were giving the
Agency’s position to seek permanent care, she did go with the Access
Facilitator after Court that day. She was having a difficult time.

Q. Sowhen you'retryingto call her, she'snot calling you so then you try to
call her after you havethe sit down and you go over Dr. Landry’sreport,
what did you get, arecording or the phone' s disconnected or what do you
get?

A. Therecording indicating that the phone’s been disconnected or no longer
in service.

Q. And did you go to her house?
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A. | did but | didn’'t do that until thisweek asakind of alast resort.

Q. So what was magical about thisweek?

A. Just leading up to Court, if she had any questionsor concerns or
anything she would want.

Q. Sothelast substantive conversation you had with her would have been
the conver sation when you told her that you were following the Landry
recommendations and going for per manent car e and the next meaningful
discussion you had with her would have been this week?

A. Yes, I'm sorry last week when we spoke over the phone.

Q. Sothat’s mid-October, mid-November, mid-December, mid-January,
O.K. and shelost the Access Facilitator who she had arelationship with in
December?

A. Yes.

Further on in the testimony, | am asking Ms. Kehoe what she knew when
she had her meeting in October for permanent care:

Q. O.K. All right soin your meeting in October and there'sa number of
peoplein theroom that had involvement with her, the Access Facilitator,
you, our supervisor and who else?

A. Thechild and Care Worker that workswith the children and the Access
Facilitator/Parent Aid Worker that wasworking with Ms. C.

Q. And up to that timein October, 2010, am | correct in my under standing
that you hadn’t heard of any activitiesthat she was committed to that were
remedial in nature?

A. That’scorrect, with the exception of Transition House Outreach because
she had completed the phase one portion of that.

Further on at page 12 of the Court’ s transcription, | am asking her about G. and
what she knew about G.:

Q. O.K. what’sthetime between the time she thought she was pregnant and
the time you made your unscheduled home visit?



A. Only within about a week.

Q. Shetold you the baby was premature?

A Um hum

Q. Isthat ayes?

A. Yes

Q. Soif it wasa premature baby, it would still be in the hospital wouldn’t it?
A. | would think, yes.

Q. Sodid you go looking through medical recordsor ask her for consent to
go through any of thismaterial and see which end was up asfar as G. was
concer ned?

A. | did not. We accessed....I should say the Child and care Worker accessed
his birth records upon him coming into care. Uh and | think he may have
been like a week or two premature, but not months premature.

Q. O.K. soyou didn’t know anything about who delivered him or anything
about testsdone at birth or anything of that nature?

A. No. Well | did know that about the screening and the PKU because that
was part of his, the newborn screening and they had discover ed that he had
PKU disorder and Ms. C. was awar e of that.

Q. And sowhat if anything did you do from September 4" regarding
assisting her in the care of G. to January, 2010?

A. At that time she had a Family Support Worker that wasgoing in the
home and working with her and | had been in contact with thel.W.K. and
they didn’t have any concernsat that time with her following through with
the appointments and the blood work and everything that wasrequired with
G. and | had met with her and she was able to explain exactly, you know,
what he needed in terms of hisformula and things of that nature.

And then | go to thefirst time we are talking about the apartment being
dirty. That isnot particularly relevant to the point that | am about to make.
| then go on to ask her about her involvement with the Child & Adolescent
Services and she knew Dr. Sarakof and he iswith Child and Adolescent
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Services. Sheindicates:
As| understand heis, yes.
And it’she that madethereferral to the adult?
| believe so, yes.
Did you ever speak to him?
No.

And do you know when he made thereferral?

> o >» O » O >

No.

Q. But shesaw him or did she see him before you made the decision for
permanent care?

A. Well in March, 2010, shereported to me that she met with someone at
Child & Adolescent Services, but dueto her age she wasto see someone at
Mental Health Services, which she did, and then she said their
recommendation was that shewouldn’t need a psychiatrist but that she could
see someone for individual counselling. Uh and then as| understand it, she
connected with them at some point and wasreferred to Dr. Gillis.

Q. And haveyou spoken to any of the people along this chain?

A. No it waslast week when her and | spokethat she had indicated she was
connected with Dr. Gillis. I'm not familiar with him and shewasn’t sureif
he' sa social...he’' s obviously not a social worker if he hasa doctor before his
name, but she was uncertain of specifically if he's a psychologist or a
psychiatrist. | did look in the phone book and | wasn’t seeing a Dr. Gillis.
(Judicial emphasis)

Q. O.K. between March and October, 2010, you and she still had a dialogue,
correct?

A. That'scorrect.

Q. Sodid sheask you for taxisfor any of these appointments?
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A. Uh shewasin the fashion of phoning the Administrative Assistant for her
taxis, which istypically what clientswill do. They’ll phone her and she'll
approvether taxis.

Q. Soshedidn’t tell you about any of the things she was doing from March
until October last week?

A. Yes, not with respect to any kind of mental health or personal
counsdlling.

Further on, and in relation to the relationship between Ms. C. and her

children, | am asking her why [Ms. Kehoe] she did not assess risk for an openness
contract before the permanent care and she goes into the policy of the

Agency and she answers:

A. The Child in Care Unit would bein correspondence with the adoption
unit to let them know that thereisa permanent care hearing and the
possibility that there may be children coming into permanent care and then
from therethey look at the current foster home to determine if adoption isan
option there and then if not, they’re looking at prospective adoptive parents
that could meet the needs of the children and that isthe point where we
would have therisk on open-ness.

Yes, | understand that’s how, my question iswhy?

My understanding isthat we need to have the order before we have that.
O.K. doyou believethat Ms. C. hasabond with the 2 (two) children?
Yesl do.

So over hereyou believe she lovesthem?

Yes.

And areyou ableto say if G. isyoung enough to be ableto love her back?

| believe hewould have a bond with her.

And A. would?

> O » O » O » O » 0O

Yes. She'smaintained regular contact with them.
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Q. What isregular contact?

A. Threetimesaweek. It wasan hour and a half.

And then there is a part that is not relevant. We go on to the next question.

Q. Soover herewe vegot a mother who loves her children and her children havea
bond with her?

A. Yes

Q. She'sgot problems?

A. Yes

Q. And over herewe have unknown people, prospective adoptive par ents,
who wedon’t even know if they’ll allow contact so you put alot of faith on
thefact that these people will be stable and nurturing, these unknown

people?

A. Yes
A question further on:

Q. O.K. sotherewould be, if you ar e successful in your application, there's
goingtobealot of grievingisn’t there?

A. Yes.

Children aregoing to grieve?
| believe so.

And she'sgoing to grieve?

Yes.

o » 0 » 0O

What have you donein your meetingson thisto addressthat?

A. Wewould look at a gradual plan to decrease her accesswith the children
and then monitor the childrens reaction and how they are doing.
[6] When we examine the mother’ stimelines, the first disposition was March

28, 2010. Permanent care was mentioned for the first time on October 19, 2010.
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The deadlineisMarch 29, 2011. Itismy overall impression, and | will gointoitin
some detail, that there has been an undue emphasis by the Agency in Ms. C.’s
immaturity and in her lying and that that gave weight to the Agency’s decision not
to stay involved in ameaningful way in her life from October until the date of the
Permanent Care Hearing a couple of weeks ago (January 12" & 14™, 2011).
Unfortunately, for the assessment of this Court and for everyone involved in this
matter, it ismy impression - and this is based on a balance of probabilities for
reasons | will go into later on - but in part, from the portion | quoted in the
transcript, that the Agency personnel did not stay up-to-date on the progress that
the Respondent was making and, therefore, was not aware of the Respondent’s
self-realization of her problems and so the Agency were not able to reconsider the
Permanent Care Application due to its own self-imposed restrictions on the
Agency personnel’ sinteraction in a meaningful way with Ms. C.

[7] | will refer you now to the statutory onuses that are placed on the Agency
and on all of us and that is contained in the Preamble. Section 9 and 13 deal with
the Agency themselves. The Act provides:

WHEREAS the family exists asthe basic unit of society, and itswell-beingis
insepar able from the common well being;

AND WHEREAS children are entitled to protection from abuse and neglect;

AND WHEREAS therights of children are enjoyed either personally or with
their family;

AND WHEREAS children have basic rights and fundamental freedomsno
lessthan those of adultsand aright to special safeguards and assistancein
the preservation of thoserightsand freedoms;

AND WHEREAS children are entitled, to the extent they are capable of
under standing, to beinformed of their rights and freedoms, to be heard in
the cour se of and to participatein the processesthat lead to decisionsthat
affect them;

AND WHEREAS the basic rights and fundamental freedoms of children and
their familiesinclude aright to the least invasion of privacy and interference
with freedom that is compatible with their own interestsand of society’s
interest in protecting children from abuse and neglect;
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AND WHEREAS parentsor guardians have responsibility for the care and
supervision of their children and children should only be removed from that
supervision, either partly or entirely, when all other measuresare
inappropriate;

AND WHEREAS when it is necessary to remove children from the care and
supervision of their parentsor guardians, they should be provided for, as
nearly as possible, asif they were under the care and protection of wise and
conscientious par ents;

AND WHEREAS children have a sense of timethat is different from that of
adults and services provided pursuant to this Act and proceedingstaken
pursuant to it must respect the child’s sense of time;

AND WHEREAS social services are essential to prevent or alleviatethe
social and related economic problems of individuals and families;

AND WHEREAS therights of children, familiesand individualsare
guaranteed by therule of law and intervention into the affairs of individuals
and families so asto protect and affirm these rights must be governed by the
rule of law;

AND WHEREAS the preservation of a child’ s cultural, racial and linguistic
heritage promotes the healthy development of the children.

Pur pose and paramount consider ation
2(1) Thepurpose of thisAct isto protect children from harm, promote the
integrity of the family and assurethe best interests of the children.

(2) I'n all proceedings and matters pursuant to this Act, the paramount
consideration isthe best interests of the child.

[8] And then we go on to examine, of course, Section 3, which outlines what we
examine when we are dealing with a child’ s best interests. 1n Section 3(2) | make
reference, in particular, to:

(i) themeritsof a plan for the child's care proposed by an agency, including
a proposal that the child be placed for adoption, compared with the merits of
the child remaining with or returning to a parent or guardian;
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(1) therisk that the child may suffer harm through being removed from,
kept away from, returned to or allowed to remain in the care of a parent or
guardian;

[9] Thenext relevant section is Section 9 of the Children and Family Services
Act:

9 Thefunctions of an agency areto

(b) work with other community and social servicesto prevent, alleviate and
remedy the personal, social and economic conditionsthat might place
children and families at risk;

(c) provide guidance, counselling and other servicesto familiesfor the
prevention of circumstancesthat might requireintervention by an agency;

(e) develop and provide servicesto familiesto promote theintegrity of
families, before and after intervention pursuant to this Act.

[10] Section 9(e) is particularly relevant to the decision that | have made in this
case.

[11] Wewill next reference Section 13 of the Children and Family Services Act:

Servicesto promote integrity of family

13 (1) Whereit appearsto the Minister or an agency that servicesare
necessary to promote the principle of using the least intrusive means of
intervention and, in particular, to enable a child to remain with the child's
parent or guardian or bereturned to the care of the child's parent or
guardian, the Minister and the agency shall take reasonable measuresto
provide servicesto families and children that promote the integrity of the
family.

Of particular relevanceto this case are:
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(2) Servicesto promotetheintegrity of the family include, but are not limited
to, services provided by the agency or provided by otherswith the assistance
of the agency for the following purposes:

(c) improving parenting skills;
(d) improving child-care and child-rearing capabilities,

(e) improving homemaking skills;

[12] Itismy view that the services under Section 13(2)(c), (d) and (e) were
terminated prematurely or not properly canvassed by the Agency inrelation to
other services. Inrelation to Section 13(f), the services required to be performed
by the Agency, or to be assisted by the Agency, are counselling and assessment.
Basically | have no evidence of counselling provided by the Agency. It may well
have taken place, but the evidence was not provided to this Court. Of importance,
aswell, is Section 13(2)(j), which states:

() self-help and empower ment of parentswhose children have been, are or
may bein need of protective services.

[13] There was an acknowledged problem by everyone. It isnot in dispute that
Ms. C. has a problem with self-esteem and she has a problem with picking poor
partners - no question about that. | find, and | will go into it in greater detail, that
there has not been a consistent effort to help Ms. C. in thisregard by the Applicant.
Before | go any further in any analysis, | should indicate that Ms. C.’s background
isnot in dispute. Her life went along, it appears, reasonably solid until age 12
when her father died, then a series of events overtook her, as set out in Dr.

Landry’ s report and in the material provided by the Agency. She appeared to have,
at that time, a conflicted relationship with her mother and her brother and there was
a step-father in the family. She found her mother was away from home alot.
Basically, she went out on her own at age 14 and was taken in by afamily friend.
Unfortunately, she began an intimate relationship with the son in that family and
became pregnant at age 14 - giving birth to her first child at age 15. She went to
Grade 9. Itisunclear whether or not she did complete Grade 9.
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[14] The central problem hereis, in my view, and | find on the balance of
probabilities, premature decision-making on the part of the Applicant, which isthe
best that | can conclude from the evidence. Active services, and | am not sure that
they did exist up until October 4, 2010 by the Applicant, within the meaning of
their mandate under Sections 9 and 13, the active services really ended October 4,
2010 upon the reading of Dr. Landry’sreport. | view Dr. Landry’s report a
Parental Capacity Assessment; basically as aroad map to improvement. In Ms.
C.’ssituation, it became aroad block to any further positive advancement. Soitis
important to read Dr. Landry’sreport. What did he say that caused the Agency to
interpret hiswritten report as...' Thisisit. No more temporary care.” No more
active services. And, aswe have just read from Ms. Kehoe on her questioning by
the Court, she did not really think she had any real reason to be in touch with Ms.
C. after she showed her the Landry report and told her the Agency was going for
permanent care. The Landry report is Exhibit #2 and we see at page 3 of that
report that Ms. C. confided in Dr. Landry that much of her involvement with the
Agency or her troubles with the Agency was due to “her boyfriend problems’ and
she notes that it was her involvement with partners and, in particular, the father of
the children that resulted in her primary involvement, or her first involvement, with
the Agency.

[15] Again, welook at Dr. Landry’s report, page 5, second paragraph:

Ms. C.reportsthat sheisnot presently in arelationship, but shedid have
challenging relationshipswith Mr. W. and Mr. H. Shereportsthat shedid
have social support from her Access Worker, Carolyn Forrest and Rhonda
Latimer from the Family Place Resour ce Centre and she had some friends
that wereclose. She hasno current involvement in community groupsbut is
participating in a number of groupsto develop her skills, including stress
management group, a parenting group and a group dealing with abuse. She
notesthat she hasfew past times other than spending time with her friends
and watching television.

... Ms. C. reportsthat she had someinvolvement with mental health services,
with Child and Adolescent Services. She notesthat she saw a psychologist,
Peter Pierre and psychiatrist, Dr. Savinkov following a suicide attempt.

... Ms. C. reportsthat she had a history of maltreatment. She notesthat her
brother was physically abusiveto her. Shereportsthat her parentsknew
that thiswastaking place and did nothing about it. Shereportsthat it

wor sened after her father passed away and her mother wasn’t around. She
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reportsthat in addition, that she was sexually assaulted when she was
fourteen yearsof age. Shereportsthat she sought counselling at Family
Servicesbut it wasonly for a short time.

None of what | have just read is disputed. On page 8 of hisreport (and | placed
emphasis on the last two paragraphs of that page under the heading “ Summary”):

Her interpersonal relationships may be affected by her tendency to deny her
mor e troublesome feelings and to withdraw from inter per sonal relationships
to deal with the build up of stressand tension. She notesthat she has
experienced myriad stressorsincluding her marital separations, and the
persistent conflict with her family of origin. It islikely that Ms. C.ispre-
occupied with romantic relationships as a strategy to meet her dependency
needs, especially in the context of a moreimmature adult role, onethat is
characterized by role diffusion or thefailureto consolidate a more mature
adult identity.

[16] Sothereheis outlining, for whoever reviews that report, in afair amount of
detail, what her personal needs are, what he sees she needs to work on or have help
in working on.

Ms. C. deniesany current mental health concerns and her responsesto the
guestionnaires would support the assertion that she is not experiencing any
Axis 1 mental health difficulties presently. It certainly isthe casethat she
may have some difficulty coping with stressful life eventsin the past and may
be struggling with deeper psychological effectsof her history of
maltreatment. Ms. C. isat a stagein her development wher e sheisbeginning
to develop her identity but has not yet developed a more “ adult identity”

with itsroles and responsibilities and thisisreflected in her own ambivalence
with an adult role.

[17] On page 9, which | incorporated in my decision making, re her ability to
meet basic needs. Dr. Landry indicated, “ There were no concerns raised about Ms.
C.’s ability to meet the children’s most basic needs. However, there were some
concerns about Ms. C.’s ability to meet G.’s specific medical needs’. Thatisa
premise to his conclusion. When we review Ms. Kehoe's evidence on January,
2011, her main concern with Ms. C. was her selection of partners and her
untruthfulness in relation to those partners. She did not have any real concernsin
relation to G.’s medical needs. Indeed, Ms. C. was allowed under the Agency’s
watch from September until January (from G.’ s birth on September, 2009 until the
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apprehension in January, 2010) to find out the formulafor PKU, administer the
formula, and interface with the | W.K. All of that was done by Ms. C. without
incident. If there were any negative incidents, these were not provided in evidence.
| put areliance, aswell, on Dr. Landry’ s report, page 9, Exhibit #3, under the
heading “ Parental Affective Responses’ and he indicates:

Therewereno concernsraised about Ms. C.’s affective responses. Shewas
very warm with the children and provided them with abundant attention.
Shewas very sensitiveto their cuesfor attention.

[18] Under the heading: “ Behaviour management ills” :

Ms. C. notesthat sheis aware of some of the conventional means of
discipline. Duringthe accessvisit, Ms. C. was ableto effectively organize the
activities. She set limits effectively and was able to use distraction to ward
off atemper tantrum.

[19] Under the heading on page 10 of Dr. Landry’s report, “ Disposition of the
Parent toward the Child” :

Ms. C. reportsthat shelovesthe children very much and isanxious for them
toreturn. Thiswasevident during the accessvisit and evident by her
nurturing behaviourstoward the three children.

[20] Further down under “ Environmental Issues’, a subheading, “ Relationship to
the Community” , Dr. Landry reports:

Ms. C. does not generally participatein conventional social institutions such
asreligiousingtitutions, school or extracurricular activities such as sports.
Consequently, her values may not necessarily be conforming to more
conventional values and sheislikely to sharethe families of her extended
family network. She has, however, been participating morerecently in
supportive groups.

[21] Further, in the same report under the heading “ Parent’s Use of
Professional Agencies’ :

Ms. C. hasreached out to support servicesto deal with her children’s health
difficulties before they weretaken into care.
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[22] Itisunclear at thisstage, in my view, asto what Dr. Landry knew about Ms.
C.’sattempts at remedial measures from August, 2010 onward. Dr. Landry
concluded at page 11, mid-paragraph of the second last paragraph:

For example, shereportsleaving her family home at 14 because of persistent
family conflict and living with her boyfriend. She became pregnant at 14
years. These events may have contributed to mor e difficulty accepting a
mature adult role and instead she may tend to be focussed on her own
immediate emotional needs. However, Ms. C. likely hasthe ability to work
through some of these issues and to develop more adult roles given her
abilities. (Judicial emphasis)

Ms. C. has been conscientiousin following through with all of their
requirements associated with her involvement with Children’s Aid Society
and the present assessment. She appearsvery motivated to parent the
children. However, at the present time she does not appear to havethe
parental capacity present to carefor the children independently and full
time. She hasthe ability to parent the children and develop an appropriate
attachment. Ms. C.’s psychological issuesand lack of practical support make
it moredifficult to provide for the children effectively and ensuretheir

safety. However, Ms. C. may be able to assume a mor e effective parental
roleif she dealswith some of theissues outlined above.

[23] | read hisfour points on the final page of that report to be hisroad map. It
iIsmy view that it was the Agency’ srole to assist in developing the ability that Ms.
C. hasthat Dr. Landry writes about on the basis of the information that he was
given (which | am not at all sure was complete in relation to some of the positive
stepstaken by Ms. C.). | will go into that possible void in some depth further in
the decision.

[24] The Agency’srole, asl indicated, was to assist in developing Ms. C.’s
ability - the ability that Dr. Landry writes about - to advance, | believe, her
capacity to parent. Instead, as | have indicated, his road map to develop Ms. C.’s
capacity was treated as the trigger to apply for permanent care. Thereisno
evidence of any other event that entered the Agency’ s consideration between the
receipt of the Parental Capacity Assessment dated September 29, 2010 and the
determination on October 4, 2010 to seek permanent care.

[25] | notethat Ms. C. did work through seeking services on her own, with no
assistance from anyone else, until she was able to connect with Mr. Gillis and to
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commence work on problem areas. Mr. Crosby calls that “too little, too late”. |
accept, and it is not refuted, that Ms. C. attempted to start this service in March,
2010 and this would be after the Agency’ sfirst Plan was filed seeking temporary
care and ultimately reunification, after the first disposition. Therewasahold up in
that. She did see someone, then she was referred to someone else. In any event,
these steps did not work out too well for her but it was she who did the follow-up
and she did finally connect with Mr. Gillis on her own, in both instances. The
areas she asked Mr. Gillisto target (and thisis her input to him) are adolescent
trauma, self-esteem and past abuse. That isin keeping with what Dr. Landry had
asked for in hisreport. So what does Dr. Landry say in viva voce to flesh out his
report, or to say anything that is different from the report (Agency Plan, March
2010) or in addition to that Plan? Dr. Landry, on viva voce, indicates that his main
concernis Ms. C.’s continued contact with poorly selected partners. This appears
to be asaresult of her immaturity. During viva voce evidence, Dr. Landry seemed
not to have been provided with adetailed outline of Ms. C.’s many groups attended
to correct her personal parenting difficulties. | am referring to the Court’s
transcript of Dr. Landry’s evidence under questioning by Mr. Crosby, page 8:

Q. And her current...at thetimethat you conducted the assessment | guessis
all you can speak of, what was her situation with respect to family support at
that time?

A. Weéll generally speaking, Ms. C. had described herself as being quite
socially isolated from kind of practical social supports. Therewere some
supportsthrough, | believe, Transition House and the Family Place Resour ce
Centre, but in terms of family or friends shereported having more limited
social support.

[26] Asindicated, it appearsfrom Dr. Landry’s viva voce evidence that he did not
have any detailed knowledge of her groups that she attended and the efforts she
made to correct her personal and parenting deficits, which | find she did
acknowledge. What she did to improve these deficits were explained in some
detail by Ms. C. of the Family Place Resource Centre (Exhibits #4 and #5) and to
alesser, or at least unclear degree, by Ms. MacCormack, also from Family Place
Resource Centre.

[27] | notethat on direct examination, Dr. Landry, in his viva voce evidence,
could not place atime-frame on Ms. C.’ s advancement - what would be the time
required for her to be able to parent, to develop the parental capacity. Heis not
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ableto give an estimate in hisreport. Dr. Landry states that Ms. C. has not set
vocational goals and that may well have been his view in September, 2010.
However, it has been expressed to the Court, and not refuted, and somewhat
corroborated by Ms. M.C.’s evidence, that Ms. C. has ajob and has expressed a
desire to this Court to only work on two areas - raising her children and working.

[28] | findthat Ms. C. recognized, upon questioning, that her main problems are
poor male selection and her false recounting to the Agency. She recognizesif she
had gone to the Agency and indicated, “my problem with picking poor mates
continues’, the result for her with them may have been different. Dr. Landry is
clear on direct evidence that he cannot estimate how long the therapeutic process
will take for Ms. C. He would expect that, as of the date of giving evidence (which
was two weeks ago - January 12, 2011), that she would have started the therapeutic
process. | find that his expectations have been met by Ms. C. She has
commenced the therapeutic process and attempted to commence it even earlier than
hisreport. Ms. C. had continued involvement with the Family Place Resource
Centre groups, as well asthe Ann Terry Foundation, as well as her commencement
with Mr. Gillis. She has done al this without any hands-on assistance by the
Agency. Agency personnel have purported to adopt Dr. Landry’ s report, but they
also conclude that Ms. C. does not have the ability to meet G.’s medical needs.

Dr. Landry found that she did have the ability to parent, but does not yet have the

capacity.

[29] Evidencefrom Ms. Kehoe and Ms. C. both confirm that she does have the
ability to deal with G.”s medical needs. The Agency knew shortly after G. was
born in September that he had PKU, but continued to alow her to parent until
January, 2010 when her continued involvement with Mr. H. triggered the
apprehension of both children. Ms. Kehoe said that the real concerns are now not
her ability to parent G., but her problems with her partners. She agrees, and she
accepts, that Ms. C. does not have arelationship with Mr. H. at the present time,
but her concerns remain regarding her selection in the future.

[30] The Plan of the Agency appearsto use terms “ability” and “capacity”
interchangeably to mean the same thing. Thisisinconsistent with Dr. Landry’s

assessment of Ms. C.’s “capacity to parent” and “ability to parent”, which are
different things.
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[31] | would like next to turn to Section 42 of the Children and Family Services
Act.

Disposition order

42 (2) Thecourt shall not make an order removing the child from the care of
aparent or guardian unlessthe court is satisfied that lessintrusive
alternatives, including servicesto promotetheintegrity of the family
pursuant to Section 13

(a) have been attempted and have failed;
(b) have been refused by the parent or guardian; or

(c) would beinadequateto protect the child.

[32] When the Court is going to make an Order for Permanent Care or is asked to
make an Order for Permanent Care, Subsection (4) comesinto play:

(4) The court shall not make an order for permanent care and custody
pursuant to clause (f) of subsection (1), unlessthe court is satisfied that the
circumstances justifying the order are unlikely to change within a reasonably
for eseeable time not exceeding the maximum time limits, based upon the age
of the child, set out in subsection (1) of Section 45, so that the child can be
returned to the parent or guardian.

[33] Subsection 42(4) is amost impossible to determine on the evidence provided
to me on this very important case. If Subsection 42(2)(a), which is the essential
services, have not been provided, then a determination on whether there is going to
be change in the foreseeabl e future cannot be made fairly. So al these services
have to be attempted, orchestrated, worked on, overseen, facilitated. All of the
above - some of the above - as appropriate for a 19 year old who has nobody for
support, but wishesto parent. She has no supports and the Agency has stepped
into her life as awise and conscientious parent to her children. That would, at
least, imply an active overseeing of what she was doing and a follow-through with
her services.

[34] Thereisaso confusion asto what Ms. C. thought she was allowed to do in
relation to contact with Mr. H. According to Ainslie Kehoe' s evidence, she
advised Ms. C. that she was not to have any contact with Mr. H. with the children,
without supervision. Thiswould have taken place in approximately the Spring of
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2010. Ms. Kehoe also indicated that the van incident occurred in July. Someone
elsereferred to it as August, 2010. At that time, Ms. C. advised her thiswas not an
issue because the children were not with her.

[35] Granted, it was certainly immature for Ms. C. not to realize there was risk
driving a car that did not have appropriate plates and where she did not have
insurance. | do not know about the state of her driver’slicense; but it was her clear
understanding of what her contact prohibition had been from the Agency. When |
examine the Orders that were in place here - the Order in effect as of June 21, 2010
was that there was no clause requiring no contact between B.C. and Mr. H. - so
that’s not contained in that Order. The September and October Orders of 2010 do
not have a clause prohibiting contact between Ms. C. and Mr. H. | notein the
Interim Orders (which iswhen Ms. C. had custody) that Ms. C. was not to allow
Mr. H. to reside or have contact or associate, in any way, with the children. So
thereisadirect prohibition in relation to that in the Interim Orders. Once custody
was removed, there was no restriction in subsequent Orders about Ms. C. having
contact with Mr. H.

[36] | do not, for aminute, mean to imply that contact with Mr. H. wasfine.
What | do mean isthat Ms. Kehoe indicates in her own evidence that the main
point was not to have Mr. H. around the children. Ms. C., as we understand from
Dr. Landry, has some verbal comprehension issues. She understood the
prohibition to mean as long as the children were not there, she may have been
okay. Thereisat least confusion in relation to what she knew and what she ought
to have known. It was clear Ms. C. knew not to have the children with Mr. H.

[37] We next must examine the Plan and the Application of March 25, 2010.
Thisisthefirst Disposition Plan of the Agency. Referring to pages 6 and 8 of that
Plan, page 6, third paragraph states:

The objective of the Agency’sintervention isto provide servicesto remedy
the conditions which placed the children in need of protective services. The
goal of thisAgency Plan isfor the Respondent, B.C., to obtain the necessary
parenting style and lifestyle changesto enable her to meet her children’s
needsfor supervision, safety, stability and nurturing. While Ms. C. has
indicated that her long term plan involvesresuming full time care and
supervision of her children, it isthe position of the agency that it iscrucial
that she participate in the services offered and that she demonstrate a
consistent approach in parenting her children.



Page: 24

[38] Page 8 of that same Plan, paragraph (d), the Agency indicated that Mr. H.
had requested access. The Agency believed him to be the father of G. and his
request for access to the children was granted.

[39] The“ Statement of the Anticipated Plan”, (page 11) indicates:

The children, A.C. and G.C., have been in the Agency’s care since January,
2010. Itisthehope of the Agency that the Respondent, B.C, has
acknowledged the major presenting problems and begin the process of
problem solving.

Significant progress must now be madein termsof Ms. C. stabilizing her
personal circumstances, demonstrating a commitment to consistently being
availablefor the children and being ableto identify and meet the needs of the
children.

Final disposition will depend on the outcome and follow through with the
current case plan and therapeutic intervention with the family. The
engagement in the services offered and any progress observed.

[40] That portionisrelevant inthat | have found that there was very little
facilitation by the Agency from the date of that Plan (March, 2010) to the date of
Dr. Landry’ s report (September 29, 2010), which triggered the Risk Assessment
Meeting, which resulted in an Application for Permanent Care.

[41] There were some associations by Ms. C. with Mr. H. which | do find she
knew the Agency did not want her to have during that same time period. However,
it is not questioned by anyone that it was Ms. C. who referred herself, after that
Agency Plan, and attempted to get some mental health counselling, saw a
psychiatrist, and was referred to counselling. Aswell, after some strange time-gap,
she was ableto secure Mr. Gillisfor counsalling.

[42] Dr. Landry did not know about Mr. Gillis, and Ms. Kehoe did not know
about the counsellor, Mr. Gillis. Ms. Kehoe had no involvement in assisting in
acquiring these services, while at the same time Ms. Kehoe was concerned with
Ms. C.’simmaturity. There was an inexplicable gap in the counselling and mental
health services between March, 2010 when Ms. C. attempted, and her actual
appointment with Mr. Gillis or first contact with Mr. Gillis, which was October 20,
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2010. Thereis no evidence provided to this Court regarding the insistence, or even
knowledge, the Protection Worker, Ms. Kehoe, had of this most important
endeavour by Ms. C. This need was targeted in the Agency’s own first Disposition
Plan. Ms. C. attempted to secure counselling before Dr. Landry’ sreport. The
worker indicated that she learned of Mr. Gillis' s involvement just before Court in
January, 2011 and that Ms. C. had appointments with Mr. Gillis, who was not a
doctor , but aclinical therapist.

[43] Inany event, it wastotally through the “immature” - Ms. C.’s own efforts
that she made the first referral, that she followed through, that she reactivated the
contact, that she met with Mr. Gillis and she continued with some of the services at
the Family Place Resource Centre.

[44] The Protection Worker’s absence of evidence, or absence of involvement
with the ‘hands-on assistance’ to Ms. C., isinexplicable. Itis, in my view, agreat
detriment to the Applicant’ s request for permanent care. The worker has also
advised that Ms. C. must address her personal issues, but the worker was unaware
when she gave evidence two weeks ago (January 12, 2011) , asto what Ms. C.
attempted to do with courses and counselling, initiated by herself, including that
she had commenced work. It isof concern that the worker was unaware of these
developments until the week before the Permanent Care Hearing. Thisisaresult
of the misinterpretation, or the over-emphasis, of Dr. Landry’ s report and the
confusion of termsre “ability” and “capacity”. The Landry report, in my view,
does not trigger a Permanent Care Application. What it doestrigger isa
recommended number of services that were necessary as of the date the report was
received by the parties (October 4, 2010). There were still approximately six (6)
months available to Ms. C. under atwelve (12) month term, with hands on
assistance, to deal with theseissues. Questioning of Ms. Kehoe, on cross-
examination and this is paraphrased from my notes:

Q. Will it take longer than March 29" to correct Ms. C.’s concerns?
A. Yes
Q. Isthat your guess?

A. Yes. Asof last week shetold the worker that she had 3 sessions, but the
Minister accepts Dr. Landry’stermsasto what she hasto do.
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Does she work now?
Yes.
Full time?
Yes.
She went to a psychologist?
Yes.

Sheistrying toimprove her situation for the children?

> 0 » O » O > O

. She has personal issues from adolescence and she needsto address
personal issues her self befor e she can parent effectively.

Q. Regarding her involvement in Transition House?
A. Shehasnot been forthcomingin her past regarding Mr. H.

Q. A question to the effect of has sherefused servicesin the past? She has
not refused servicesin the past?

A. Right.

She has strong, positive attributes?
Yes.

Sheloves her children and showsit?
Yes.

She'snot just acting?

> o » O » O

Correct.

[45] While the Protection Worker advised the Court two (2) weeks ago that Ms.
C. must address her own personal issues, the worker was unaware of what Ms. C.
did and what she tried to do and what she initiated on her own. The worker
actively sought out Ms. C. the week before Court when she interceded with a call
from Ms. C. seeking assistance with taxis.
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[46] Unfortunately, aswell, for Ms. C., and again, inexplicably, the Family Place
Resource Centre reduced her “at home sessions’ just about the time that the
permanent care decision was made from once a week to once a month.

[47] Aswell, | do have concernsin relation to Ms. MacCormack’s (Family Place
Resource Centre) comments that Mr. H. attended five (5) of the home visits. These
visits ended November, 2010.

Onus of Proof

[48] The Supreme Court of Canada clarified the onus of proof in civil casesand
what that meansin F.H. v. McDougall, 2008 S.C.J. No. 52 at paras 45, 46 and 49
asfollows:

45  Tosuggest that depending upon the seriousness, the evidence in the
civil case must be scrutinized with greater careimpliesthat in less serious
cases the evidence need not be scrutinized with such care. | think it is
inappropriateto say that there arelegally recognized different levels of
scrutiny of the evidence depending upon the seriousness of the case. Thereis
only onelegal ruleand that isthat in all cases, evidence must be scrutinized
with care by thetrial judge.

46  Similarly, evidence must always be sufficiently clear, convincing and
cogent to satisfy the balance of probabilitiestest. But again, thereisno

obj ective standar d to measur e sufficiency. In serious cases, like the present,
judges may be faced with evidence of eventsthat are alleged to have occurred
many years before, wherethereislittle other evidence than that of the
plaintiff and defendant. Asdifficult asthetask may be, thejudge must make
adecision. If aresponsible judge findsfor the plaintiff, it must be accepted
that the evidence was sufficiently clear, convincing and cogent to that judge
that the plaintiff satisfied the balance of probabilitiestest.

49 Intheresult, | would reaffirm that in civil casesthereisonly one
standard of proof and that is proof on a balance of probabilities. In all civil
cases, thetrial judge must scrutinize the relevant evidence with careto
determine whether it ismorelikely than not that an alleged event occurred.

[49] | find asafact that Dr. Landry appearsto have relied on the Agency reports
asto the efforts made by Ms. C. to deal with her own personal issues. | find that
the Minister’ s knowledge of Ms. C.’s efforts are flawed due to insufficient contact
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with Ms. C. and insufficient follow through with her from approximately March,
2010 until October 4, 2010. Thereis evidence that there was a Family Skills
Worker with whom she had a close relationship . | do not know what that person
said to Ms. C. or what she helped her with. That person was not called, although |
understand she was available. | do not have that evidence before me.

[50] Itismy job to examine the onus on abalance of probabilities based on the
clear and cogent evidence put before me, not to assume that the worker is right
because she can tell me thereisaFamily Skills Worker who stopped doing “hands
on parenting” once the Minister’ s decision was made, but that Family Skills
Worker stayed on in the role of Access Supervisor. | do not have the power, nor
would it be appropriate to discharge an onus on that type of weak evidence, which
Is hearsay and unreliable.

[51] The Applicant, in my view, has not discharged its onus as put forward by the
Supreme Court of Canada on a balance of probabilities, that itisin G. and A.’s
best interests to be placed in permanent care. The Plan, which was received the
day prior to this Tria, although it was known as of October 4, 2010, that was the
bottom line of the Agency’s position. The Applicant’s Permanent Care Plan and
the viva voce evidence of Ms. Kehoe proved to me that the Applicant has not
proven, on a balance of probabilities, that the least intrusive remedies have been
tried and failed. These remedies have not been tried, and there is a statutory onus
to do so. | have already quoted Sections 9 and 13, to outline what the Agency isto
do. They are not to complain that someoneis an immature 19 year old with an
unfortunate background and then say, “Well, she isimmature but let her arrange
her own counselling”, or to sit down with her the same day and tell her you (asthe
Agency) are no longer going to be on her side or assisting her in any way, but that
you are seeking permanent care and that if she ever wantsto marry and have
children, she ought to follow Dr. Landry’sreport. Dr. Landry’s report itself
appears to have been misinterpreted by the Agency in relation to “capacity” versus
“ability” and this misunderstanding, along with the failure to try remedies and to
oversee remedies, and to render assistance with remedies and to be up-to-datein
the recall of measures taken to the person performing the Parental Capacity
Assessment is, of course, aconcern.

[52] Thereisalso no proof, on abalance of probabilities, that there could not
have been sufficient change in the foreseeable future. However, | find that the
Minister, on a balance of probabilities, through its misinterpretation of Dr.
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Landry’s Parental Capacity Assessment, has effectively alowed the meter of time
torun out. | find that the efforts made by Ms. C., on her own, are consistent with
Dr. Landry’ s recommendations and were undertaken prior to Dr. Landry’s
recommendations, but that the Minister was substantially unaware of the steps. It
IS not appropriate to put the onus on Ms. C. to communicate all steps with the
Agency. Itisthe Agency’sjob, asawise and conscientious parent, to oversee
what Ms. C. isdoing and to respect the integrity of the family. | indicate, further,
for all the reasons given and, particularly, the failure of the Agency to provide the
least intrusive avenues and the absence of support, the absence of knowledge, that
the request before the Court on October 19, 2010 and heard by the Court on
January 12" and 14", 2011 for permanent care is premature. | order a Temporary
Care and Custody Order with full support to be placed behind Ms. C. | note that
thetime for Ms. C. to correct her parental capacity issues has been drastically
shortened from October 4, 2010 to January 12, 2011. Thisis more than four (4)
months in atwelve (12) month time period in which the Minister has been
inexplicably uninvolved in any activerole. If there was any indication that
recommendations in Dr. Landry’ s report were acted upon by the Minister in a
manner in keeping with Sections 9, 13 and 42(2) of the Children and Family
Services Act, as quoted, such evidence has not been made available to the Court in
the days of evidence that we heard this matter.

[53] | find, aswell, and | have not underestimated, that Ms. C. was untruthful
with the Minister on at least three (3) occasionsin relation to Mr. H. | appreciate
that she has unfortunate selection in male friends. | accept Ms. C.’s evidence that
she sees that she has issues with her partner selections, but she accepts and wishes
to explore her ability to parent. The Minister’ sroleisto assist in thisjourney - not
to use her deficits as aroad block, especially when all agree that she loves her
children and her children love her. Thisisabond and it isabond we know exists.
She can and has taken care of G. as required from the time of his birth until the
time of apprehension, from September, 2009 to January, 2010. She has co-
operated with everything that was requested by the Agency, with the exception of
her selection in partners. She has indicated to me that she does believe if she had
been honest with the Agency, the Agency might have assisted her in counselling as
to why she wants to have such poor partners but, on her own, she has engaged with
Mr. Gillisto deal with these sameissues. | accept that sheistrying to deal with
this critical issue and thisis the central issue of the Agency’s concern, not her
physical care of the children. Thisisthe critical issue, and it has been, at |east
since October and November, 2010. It certainly was unwise of her to continuein
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any counselling group that contained Mr. H. | accept she knows she cannot involve
herself with any other partners until she obtains necessary counselling to deal with
her self-esteem issues or a continuation of the counselling that she herself has set in
motion. | accept that she has acknowledged it was wrong to lie to the Agency
regarding her partners. It has taken some time to get this message across.

[54] | find that thisjourney of awareness for Ms. C., which has been abbreviated
by the Minister prematurely withdrawing support from March until October. Itis
not sufficient for the Minister to delegate responsibility to various persons and then
not to bring those services back to the worker responsible, and from that worker to
the Court, and more appropriately, from the people offering the services under the
Minister’sumbrella. So, if thereisaFamily Skills Worker who had “hands on”
dealings with Ms. C., it certainly would have been appropriate for the Court to
have heard from that person. | do not know what she would have said, but | do
have avoid in the evidence which isfatal to the Agency’s case. | have no direct
evidence of hands-on-support to Ms. C. since October 4, 2010. Asindicated, if
such support did exist, it was not brought to my attention. The Minister's
Application for Permanent Careis, therefore, denied. The Minister has not made
out its case on a balance of probabilities asrequired by thelaw. The Minister is
now responsible to examine what to do with the fact that the time-frame for Ms. C.
to correct her problems has been inappropriately and inexplicably abbreviated by a
premature decision by the Minister’ s personnel to seek permanent care on October
4, 2010 following the Landry report, which as | have indicated is not what the
Landry report purports. Unfortunately, the Landry report does not contain all the
services that Ms. C. herself attempted.

[55] Access between Ms. C. and the children will continue and a Temporary Care
and Custody Order will be put into place. | will hear from Mr. Crosby after he has
had time to consider my comments in this decision as to what he proposes to
remedy the situation, if anything. We can go through the same exercise the end of
March, 2011 - the end of the time-lines. If that would be fair, | do not know. If |
am correct, and | believe | am, through the evidence put forward, that there ought
to have been services continued from October 4, 2010 onward for Ms. C. and these
serviceswere not. At least there is no evidence they were. The Agency has
restrictively interpreted, and erroneously interpreted, Dr. Landry’s comments asis
borne out by his viva voce evidence. The Minister isleft in the position of, “How
do we play catch up?’, “How do we catch up?’, or “Do we just do this all over
again?’ - possibly, with the evidentiary voidsfilled, if that can be done. | do not
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know, but there is a serious problem here. Itisavery serious problem of
communication, compliance with Section 9, Section 13, Section 2 and the
Preamble.

[56] For all those reasons, and having reviewed the case law thoroughly, that is
my decision.

[57] Thedraft Oral Decision was transcribed and circulated on February 2, 2011.
The following Addendum was forwarded to counsel on February 4, 2011

NOTICE:

Decision of Friday, January 28, 2011 was not read or edited by me dueto
urgency of conclusion and distribution to the parties. Thisurgency was
appropriately expressed by Mr. Crosby’srequest of January 28, 2011 for a
typed copy of thedecision. When time permits| will provide an edited copy.
The bottom line and findings of fact remain the same only the format will be
altered. Thisnoticerefersto written decision circulated on February 2, 2011.

ADDENDUM

| accepted Ms. C.’sevidence on a balance of probabilities that she was not
pregnant as of January 14, 2001. Thisfinding should have been made at the
time the oral decision wasrendered.

M. Clare MacLdllan
J



