SUPREME COURT OF NOVA SCOTIA
(FAMILY DIVISION)
Citation: Nova Scotia (Community Services) v. R.F., 2012 NSSC 125
Date: 20120402
Docket: SFHCFSA-072635

Registry: Halifax
Between:
Minister of Community Services
Applicant
V.
R.F. and SM.
Respondents
AND
Date: 20120402
Docket: SFH-MCA 079265
Registry: Halifax
Between:
B.W.
Applicant
V.
R.F. and SM.
Respondents
Revised Decision: This decision of April 10, 2012 replaces the previously released
decision.
Judge: The Honourable Justice Elizabeth Jollimore
Heard: March 5, 6, 7, 8 and 23, 2012
Counsdl: Jean V. Webb for Minister of Community Services
Samira Zayid for R.F.

S.M. on his own behalf
Colin M. Campbell for B.W.



By the Court:
I ntroduction

[1] There are two applications before me. Thefirst is an application by the Minister of
Community Services pursuant to section 46(5)(a) of the Children and Family Services Act,
SN.S. 1990, c. 5. The second is an application under section 18 of the Maintenance and
Custody Act, R.S.N.S. 1989, c. 160.

The applications, the parties and therelief sought

[2] The Minister’ s application is brought against Ms. F and Mr. M who are the parents of
seven year old C. Initialy, the application also related to another child, Ms. F'schild B. Mr. M
isn’'t B’sfather. The application relating to B was resolved by an agreement that B would live
with his maternal grandmother, subject to terms outlined in an order under the Maintenance and
Custody Act.

[3] The deadline for determining the Minister’s application is April 7, 2012.

[4] The Maintenance and Custody Act application is brought against Ms. F and Mr. M. The
applicant isMs. F smother, Ms. W. To be clear, Ms. W is C's maternal grandmother and B
liveswith Ms. W.

[5] The Minister asks that | “terminate its child protection proceeding in favour of an order
under the Maintenance and Custody Act” that places C with Ms. W. Pursuant to the proposed
order, C's contact with Ms. F would parallel B’s contact with her. Mr. M’s contact with C
would, the Minister asks, be supervised by Mr. M’s mother. Both Ms. F and Ms. W support the
Minister’s request.

[6] Mr. M agrees that the Minister’s application should be terminated. He seeksto have Cin
his custody. Mr. M opposes Ms. W’ s application for custody. He proposes that Ms. F would
have access with C, but that her access would be supervised by someone other than Ms. W.

Family history

[7] Ms. F and Mr. M began to cohabit in January 2003 when B was approximately two and
one-half yearsold. C was born at the end of 2004.

[8] Ms. F and Mr. M describe their relationship as “turbulent” and “volatile’. There were
arguments, yelling, name-calling and foul language. Each described violence by the other. In
February 2005, Mr. M was charged with assaulting Ms. F. Following this, they separated. Mr.
M was convicted and placed on probation.



[9] The two reconciled in the spring of 2007. In September of that year, following an
argument with Ms. F, Mr. M was charged with two counts of uttering threats to cause bodily
harm or death, one count of uttering threats to damage property and one count of criminal
harassment. At that point, Mr. M left their home. This separation has been permanent.

[10] During their break ups and after their final separation in September 2007, C remained
with Ms. F. There were various orders pursuant to the Maintenance and Custody Act relating to
C. | was provided with orders from the spring of 2008, the summer of 2008 and early 2010. Ms.
F's evidence and the language of these orders indicate there were additional orders that have not
been provided to me.

[11] Thefinal Maintenance and Custody Act order relating to C was granted in January 2010.
C was placed in his mother’ s primary care and custody. C had access with Mr. M every
weekend from Friday afternoon until Sunday afternoon, except the last weekend of the month.

In May, C would spend the Mother’ s Day weekend with Ms. F instead of the final weekend of
the month. This general access pattern was suspended at Christmas and at Easter, and these
holidays were to be divided between the parents. Aswell, special arrangements were in place for
contact between C and Mr. M on Hallowe' en, C’ s birthday and Father’s Day. If the parents
agreed, there could be additional access. There was a history of Mr. M having additional
weekday access. Thiswas close to a shared parenting arrangement.

[12] The order stated that Mr. M wasto “refrain absolutely from consumption of non-
prescription drugs or alcohol while caring” for C and each parent was to ensure that C's
medication would travel with C on visits. If either parent forgot the medicine, that parent would
be responsible for delivering it to the other.

[13] Whilethislitigation was ongoing between the parents, there were various referrals to the
child welfare authorities (which I'll refer to asthe “Agency”) from Mr. M, Ms. F and Ms. W.
When the police were called by either parent, the police made referrals. Aswell, ateacher made
areferral about Ms. F.

[14] Most of Mr. M’ sreferralsto the Agency were not investigated. In some cases this was
because the referrals were not of sufficient severity to engage the Agency’ s mandate under the
Children and Family Services Act, in other cases it was because they were “referrals of
guestionable motive”: referrals thought to be intended to advance Mr. M’s cause in the parties
ongoing litigation. Of course, the failure to consider these referrals means it isn’t possible for me
to know whether any were valid, particularly those which were thought to be intended to advance
Mr. M’s cause in the litigation with Ms. F.

[15] A number of Mr. M’ sreferrals were investigated: Ms. F transporting C without a car sedt;
her boyfriend uttering threats against Mr. M; Ms. F babysitting children in her home and leaving
them (and her own children) unsupervised; and Ms. M smoking in C’s presence.

[16] Inmid-January 2010, just shortly after the final Maintenance and Custody Act order was
issued, the Agency closed itsfile. A letter was sent to Mr. M telling him that the Department of
Community Services was concerned about “the emotional impact” on C of his conduct. He was



told that “[m]aking a questionable report [. . . ] contributes to putting the children in the home at
risk of emotional harm and distress.” I’'m unsure how there was arisk of emotional harm and
distress on the children where the Agency wasn't investigating most of Mr. M’ sreferrals. He
was referred to the section of the Children and Family Services Act dealing with the offence and
penalties for making false and malicious reports to the Agency.

[17] Two weekslater, Ms. F sought admission to the Abbie J. Lane Hospital because she was
experiencing psychotic-like symptoms: hearing voices and paranoid responses. Ms. F said that
she’'d slapped C. The hospital social worker made areport to the Agency.

[18] Ontheday after Ms. F s hospital admission, C was with his father for the weekend and,
according to the Agency’ s case recordings, Ms. F called the police to have C removed from his
father’s care while she was in the hospital. The police declined to do so. Assoon as Ms. F left
the hospital, she again asked the police to remove C. They did not. Mr. M returned C to Ms. F
after the Agency concluded its investigation into Ms. F s circumstances.

[19] Following Ms. F s departure from the hospital, the Agency made announced and
unannounced visits to her home. Concernsrelated to her drug use, the children’s diet
(insufficient or inadequate food sent to school and at home) and her boyfriend’ s criminal
associations or behaviour. Over the following months, there were a number of referrals by Mr.
M, Ms. W and the police about Ms. F which were investigated. By the end of March 2010, the
Agency decided that Ms. F and the children were in need of long term services. Then the school
reported that B (then aged nine) had thoughts of suicide. Counselling was arranged for B and
Ms. F arranged for B to live with Ms. W until the end of the school year.

[20] Inearly June 2010, Ms. F reported to the Agency that she was again hearing voices. The
Agency raised the prospect of C living elsewhere for two weeks while Ms. F's mental health
could be stabilized. To avoid conflict between Ms. W and Mr. M, Ms. F suggested C live with
hisfather as C had earlier in the spring.

[21] The Agency asked Mr. M if he would agree to take C into his home on atemporary basis.
Mr. M wanted a letter from Ms. F confirming this arrangement or a court order: in the past Ms. F
had left C with him voluntarily and then, part way through the child’ s stay, sent the police to
collect C. Mr. M wanted to avoid this. Ms. F wasn’t willing to provide aletter. When informed
of this, Mr. M said he would take C without aletter or court order. By this point, the Agency
was unwilling to place C with Mr. M and placed C with Ms. W.

[22] Ms. W saysan Agency worker asked her not to tell Mr. M that C was living with her.
Mr. M believed C was living with Ms. W on a short-term basis, just as he' d been asked to care
for C.

[23] During the summer of 2010, the Agency arranged counselling for C with Sara Lamb.

The child protection application



[24] A risk management conference was held on October 15, 2010. In her initial affidavit in
support of the child protection application, Suzanne Mercer, an Agency social worker, deposed
that the Agency decided to bring the application “[d]ue to concerns over [Ms. F]’s lack of
commitment to fully participate in the services recommended by the Agency and [Mr. M]’'s
emotional instability and inability to manage hisanger”. At alater risk management conference,
according to Ms. Mercer, consideration was given to Mr. M’s

... making numerous invalid reports against [Ms. F]. Andin
considering [Mr. M]’ s agitation and volatility with Agency staff
when his son is present, and knowledge of [Mr. M]’s actions
behaviours during access pick up and drop off.

[25] Theoriginal Notice of Taking into Care, dated October 27, 2010, identified sections
22(2)(b),(g) and (ja) of the Children and Family Services Act as the bases for the Minister’s
application.

[26] Ingeneral terms, these sections refer to a substantial risk that children will suffer physical
harm inflicted or caused by a parent or caused by the parent’s failure to supervise the children
adequately [s. 22(2)(b)]; a substantial risk that children will suffer emotional harm (demonstrated
by severe anxiety, depression, withdrawal, or self-destructive or aggressive behaviour) and the
parent doesn’'t provide, or refuses or is unavailable or unable to consent to, services or treatment
to remedy or alleviate the harm [s. 22(2)(g)]; and a substantial risk that children will suffer
physical harm caused by chronic and serious neglect by a parent, and the parent doesn’t provide,
or refuses or is unavailable or unable to consent to, services or treatment to remedy or alleviate
the harm [s. 22(2)(ja)].

[27] The Notice of Child Protection Application was filed October 28, 2010 and repeated
these statutory references. The application sought to have B and C placed with Ms. W, and
outlined the terms of cooperation, compliance and access imposed on Ms. W by that
arrangement. The application sought an order for supervised access by each parent. Ordersfor
various referral's were sought with regard to both parents. a substance abuse assessment;
individual therapy and counselling; and random urine drug testing. For Ms. F, an order for a
mental health assessment was sought. For Mr. M, the Minister sought an order that he self-refer
to New Start Counselling for an assessment regarding anger management. In every case where
an assessment was sought to be ordered, the request included an order that the parent follow any
recommendations flowing from the assessment.

[28] Certain production orders were sought. With regard to Ms. F, records from the Abbie J.
Lane Hospital, from Dr. Aziz, Dr. Muhsin and Joyce Lyons were sought. With regard to Mr. M,
records from New Start Counselling were sought. The records of both parents from N.S.
Medical Services Insurance and the Halifax Regional Police were requested. With regard to the
children, records were sought from the Halifax Regiona Police, Dr. Aziz, Dr. Muhsin, N.S.
Medical Services Insurance and the Halifax Regional School Board.

Thefiveday hearing



[29] Both Ms. Fand Mr. M were represented by counsel at the five day hearing. They
consented to an order on the basis that there were reasonable and probable grounds to believe
that B and C were in need of protective services and the children were placed with Ms. W on
November 1, 2010. Supervised access was put in place for each parent.

[30] Atthisstage, Ms. F waswilling to consent to all the production orders the Minister
sought. She also consented to an order that she self-refer for amental health assessment, submit
to random urine drug testing and be referred for individual therapy and counselling.

Completion of theinterim hearing

[31]] Completion of the interim hearing was scheduled for November 15, 2010: Ms. F was
present, while Mr. M had injured his hand and was at the hospital emergency room. His counsel
didn’t have instructions on some of the relief that the Minister was requesting, but said that Mr.
M was contesting C’ s placement with Ms. W and sought to have C in hiscare. A placement
hearing was scheduled for March 16 and 17, 2011. In Mr. M’s absence, completion of the
interim hearing was adjourned to November 25.

[32] On November 25, 2010 the interim hearing was completed with the parents' consent.

Mr. M was present. The children remained with their maternal grandmother, having supervised
access with their parents. Mr. M consented to the production of his Halifax Regional Police
Department and New Start Counselling records. He also consented to the production of C's
Halifax Regional School Board records, medical, MS| records and any Halifax Regional Police
recordsrelating to C. At this hearing, Mr. M’ s lawyer raised the issue of the anger management
counselling: Mr. M was more than willing to participate in an assessment, but felt that New Start
was not the appropriate place.

[33] Asaresult, theinterim order provided that Mr. M would “be referred for individual
therapy and counselling for anger management” rather than to New Start Counselling. He was
also ordered to “self-refer for amental health assessment”.

The protection hearing

[34] A conference was held on January 17, 2011 prior to the protection hearing. Mr. M
wasn'’t present and his counsel had no instructions. The deadline for the protection hearing was
January 26, 2011, so the matter was adjourned to January 24. However, Mr. M’s counsel till
had no contact with him and no instructions on that date.

[35] A finding that the children werein need of protective services based on section 22(2)(g)
of the Act was made on January 24, 2011 with Ms. F's consent. Mr. M’s counsel appeared on
his behalf: she had no instructions from Mr. M to consent to or oppose the order. Mr. M wasn't
present. | made the protection finding pursuant to section 22(2)(g) of the Act on the basis of the
evidence contained in the affidavits filed on the Minister’ s behalf. The protection order
continued the terms of the interim order that Mr. M would “be referred for individual therapy
and counselling for anger management” and that he would “ self-refer for a mental health
assessment” as he had earlier agreed.



[36] Inthiscontext | should note paragraphs 29 to 32 of the Court of Appeal’sdecisionin
Nova Scotia (Community Services) v. B.L.C., 2007 NSCA 45. There, Justice Bateman’ s reasons
remind me that “ Consent findings of protection are an efficient procedural tool which avoid early
stage litigation and facilitate afocus on remediating the parenting issues.” This, of course, is
true of Ms. F who consented to the protection finding. Mr. M did not consent to the protection
finding. 1 made the finding in his absence and without evidence or submissions on his behalf as
to the appropriate finding.

[37] Justice Bateman noted that at the protection hearing there' s no agreed statement of facts.
Typically, the only evidence is provided in affidavits from Agency staff and, as Justice Bateman
said at paragraph 29:

It isimpossible to know which, if any, of the affidavit’ s factual
assertions are admitted by the mother. At the disposition hearing
[the mother] cannot dispute that the child was in need of protective
services but she may well take issue with the factual basis for that
finding and may maintain that she has adequately addressed the
issues leading to the child’ s need for protection.

[38] Becausethe dates for the placement hearing were approaching, deadlines were fixed for
filing affidavits.

[39] On February 22, 2011, | granted a motion by Mr. M’s lawyer to withdraw. Since then,
Mr. M has acted on his own behalf.

[40] On March 10, 2011, the Minister’s counsel wrote to the court, stating that Mr. M had
advised the Agency that he no longer wished to participate in a placement hearing, so this
hearing was cancelled.

Thedisposition hearing

[41] The Minister moved for adisposition order on March 11, 2011, seeking an order pursuant
to section 42(1)(c) of the Act that the children remain in Ms. W’ s care “with the consent of [Ms.
F]” subject to the Minister’s supervision. The Agency filed its Plan for the Child’s Care.
According to the Plan, neither parent had begun random urine drug testing: each wished to delay
the start of testing. The Plan said that Mr. M planned to start “urine collection in amonth which
will give him enough time for the marijuanato be out of his system”. Ms. F' s self-referral for
mental health services was underway. Ms. F was receiving “in home” parental instruction
weekly and during her accessvisits. Mr. M had self-referred to Community Mental Health
Services and was on the wait list.

[42] The goal of the case plan “will continue to be measured by the Respondents’ abilities to
commit to their children and adhere to” certain conditions. Asthey related to Mr. M, the
conditions were that he:



a. refrain from the use of non-medically prescribed drugs and the use
of alcohoal;

b. co-operate with random drug testing and be available to provide
urine samples as requested for drug-testing purposes,

c. participate with Addiction Prevention and Treatment Services for
assessment and treatment (if required) with regard to resolving
personal issues regarding drug use;

d. attend anger management counselling;

e. sdf-refer to Community Mental Health Services for a mental
health assessment and, if recommended, treatment to address
personal and mental health issues that impact his ability to parent;

f. continueto consistently attend scheduled visits with C;

g. continue to consistently attend all scheduled appointments with his
case worker and others, providing essential information on atimely
basis and following through with reasonable requests, directions
and recommendations; and

h. conduct himself appropriately and respectfully in communicating
with Agency staff.

[43] To beclear, these are the conditions determined by the Agency. Aswell, these
conditions are not reflected in the various court orders: at no point was Mr. M ordered to
“participate with Addiction Prevention and Treatment Services for assessment and treatment (if
required) with regard to resolving personal issues regarding drug use”, nor was he ordered to
“refrain from the use of non-medically prescribed drugs and the use of alcohol”. Similarly, there
were no orders compelling him to attend scheduled visits with C, to attend visits with his case
worker or to “conduct himself appropriately and respectfully in communicating with Agency
staff.”

[44] On March 16, 2011 there was a pre-trial conference prior to the disposition hearing
scheduled for April 7, 2011. All parties were present and there was discussion about the matter’s
progress. Mr. M didn’t appear at the disposition hearing on April 7, 2011. Ms. F consented to a
supervision order and, in Mr. M’ s absence, | granted the order which repeated the requirements
that Mr. M would “be referred for individual therapy and counselling for anger management”

and that he would “ self-refer for a mental health assessment” as he'd earlier agreed.

Review hearings

[45] Thefirst review of the supervision order occurred on July 11, 2011. Mr. M appeared and
said that he had been willing to continue with the anger management counselling arranged by the



Agency with Jacqueline Barkley, but Ms. Barkley had decided not to continueit. He said that
the Agency had not seen him do anything inappropriate in front of C. The order from this
hearing stated that Mr. M would “be referred for individual therapy and counselling for anger
management” and that he would “ self-refer for amental health assessment”.

[46] A second review of the disposition order occurred on September 28, 2011. By this point,
Mr. M had referred himself for amental health assessment on two different occasions: February
22,2011 and July 11, 2011. He arranged a third appointment on September 6, 2011 but it's
unclear whether he attended this appointment. Because Mr. M told mental health service
providersthat he didn’'t feel he needed an assessment and it was compelled by a court order, the
service providers wouldn't conduct an assessment. Mr. M authorized Agency staff to speak with
his physician.

[47] At the September hearing, Mr. M expressed various concerns about C’ s placement with
Ms. W. | suggested Mr. M file amotion to review the disposition order. In the absence of a
motion from Mr. M, but as aresult of these concerns, the next review was scheduled in
November 2011, though it would typically not be expected until January 2012. The order
following the September review continued the terms that Mr. M would “be referred for
individual therapy and counselling for anger management” and that he would “self-refer for a
mental health assessment”. The language relating to the mental health assessment was not
modified to address the difficulties that Mr. M experienced in attempting to refer himself for an
assessment, but the Minister and Mr. M were aware of those difficulties because they were
discussed in court on September 28, 2011 and there are other similar discussions documented in
the Agency’ s case recordings.

[48] At the November review, acommencement date was set for Mr. M’ s random urine drug
testing and the duration of the testing was agreed upon. Mr. M reported there were difficultiesin
C’s medication travelling with him for visits. An organizational conference, a settlement
conference and trial dates were scheduled. The November 10, 2011 supervision order continued
the anger management therapy and mental health assessment self-referral provisions. The order
also stated that Mr. M would submit to random urine drug testing for afive week period
beginning December 14, 2011.

[49] Theorganizational pre-trial conference began on January 20 and was continued on
February 2, 15 and 22 to organize matters relating to the trial such as the attendance of witnesses,
filing deadlines and Ms. W’ s newly-filed Maintenance and Custody Act application.

Thishearing

[50]  Four organizational pre-trial conferences pre-dated the trial. At these | directed the
Minister to sub peona as withesses those whom the Minister contracted to provide services to the
family. In my experience the Minister usually arranges the attendance of such witnesses, though
here the Minister was requiring Mr. M to make these arrangements.

[51] Atthe January 20, 2012 conference, there was discussion of having Jacqueline Barkley
testify about Mr. M’s counseling. Following this conference | prepared a memorandum of filing



10

and other deadlines which | provided to each party. It directed that the Minister provide the
parties with its witnesses affidavits and “its exhibits (case notes, reports, documents produced
pursuant to Orders to Produce, etc)” on February 10, 2012. Ms. F and Mr. M wereto file their
responding affidavits on February 21, 2012.

[52] The Minister failed to file affidavits from Ashley Lekas, who isMr. M’s social worker,
and Angela Jones, the Dartmouth District Office’s Casework Supervisor by its February 10,
2012 deadline. These affidavits werefiled on February 22: the day after Ms. F and Mr. M filed
theirs. Thismeant that Ms. F and Mr. M didn’t have the opportunity to address this evidencein
their affidavits.

[53] The parentswereto file their own affidavits ssimultaneously on February 21, so neither of
them was able to respond to the others'.

[54] | determined that each of the parents would be able to testify in response to the material
that was filed late and to each other’ s affidavit.

[55] The Minister's counsel spoke with Ms. Barkley on February 22, 2012. During this
conversation, Ms. Barkley mentioned preparing a report about her most recent involvement with
Mr. M from August 31, 2011 to November 20, 2011. Of course, by the time of this conversation,
the Minister’ s filing deadline had already passed.

[56] On February 22, 2012, the parties appeared before me for the last organizational pre-tria
conference. At this conference there was no mention that Ms. Barkley might be filing a report.

[57] Ms. Barkley sent her report to the Minister’s counsel electronicaly in the late evening
hours of Monday, February 27, 2012. When the Minister’s counsel opened this email on
February 29, 2012, she forwarded the report to Ms. F's counsel. She did not forward the report
to Mr. M. Shedid not make him aware that she’ d received the report. She did not file the report
at the court, aware that she would be required to seek leave to admit the report, given its lateness.

[58] When the hearing began on March 5, 2012, Mr. M was given a copy of Ms. Barkley’s
report while we were in the courtroom. The Minister’s counsel asked that the report be admitted,
saying that it “goes to the heart of the matter”. Regardless of its argued relevance, | was not told
of any earlier efforts to make Mr. M aware of the existence of the report or its contents. Mr. M
learned of the report only asthe trial began and five hours before Ms. Barkley was scheduled to
testify. At Mr. M’srequest, | adjourned Ms. Barkley’ s testimony for one day to allow him to
review the report, to prepare for her testimony and to prepare his cross-examination of her.

[59] The hearing came before me during the week of March 5to 8, 2012. The Minister’s
witnesses were Agency staff Ashley Lekas, Angela Jones and Suzanne Mercer. There was
testimony by others who provided services to the family: Clara Coward (who provided parent
education and individual counselling servicesto Ms. F), SaraLamb (who counselled the
children), Jacqueline Barkley (who provided anger management counselling to Mr. M) and Anne
Hartling-Briggs (Ms. F' sfamily skillsworker). Ms. F, Ms. W and Mr. M all filed affidavits and
were cross-examined.
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[60] At the beginning of the hearing, | confirmed that no briefs were filed by any of the
parties. | expressed my concern that the failure to abide by the Civil Procedure Rules
requirement to file abrief put Mr. M at a disadvantage in conducting the hearing. Briefswere
filed by the represented parties prior to March 16 and | heard final argument on March 23.

ConcernsrelatingtoMr. M

[61] Atthe start of the child protection proceeding, the Minister wanted Mr. M: to be referred
for a substance abuse assessment, therapy, counseling and treatment; to submit to random urine
drug testing; to be referred for individual therapy and counseling; and to self-refer to New Start

Counselling for counseling and treatment for anger management issues.

[62] There has never been an order that Mr. M refer for a substance abuse assessment,
therapy, counseling and treatment or that he, in general, be referred for individual therapy and
counseling though, as events transpired, he was referred to individual therapy and counseling for
anger management.

[63] At therisk management conferences where the Agency determined that a child protection
application should be made, the concernsrelating to Mr. M were his:

a “making numerous invalid reports against [Ms. F]”;

b. “emotional instability and inability to manage his anger”;

C. “agitation and volatility with Agency staff when [C] is present”; and
d. “actions behaviours during access pick up and drop off”.

[64] Thewitnesses affidavits and testimony and the documentary exhibits make it possible to
assess these concerns so | can better understand the situation in 2010 when the child protection
application began. Essentially, there are two complaints: Mr. M’ s repeated referrals about Ms. F
and his emotions (instability, anger, agitation and volatility), particularly in the presence of C.

[65] Withregard to “numerousinvalid reports against [Ms. F]”, I’ ve noted at paragraphs 13 to
15, that most of Mr. M’ sreferrals were never investigated. The case recordings indicate the
referrals weren’t investigated because they were of insufficient severity to engage the Agency’s
mandate or because it was thought that the referrals were intended to advance Mr. M’ s position
in hislitigation with Ms. F. Because many of the referrals didn’t pass the Agency’ s threshold for
an investigation, the Agency didn’'t confirm whether they weretrue. The case recordings note
that once when Mr. M made a report, he said his lawyer told him to report to the Agency. At
another point, Mr. M said that he was working on building a case for custody and “ his lawyer
will likely subpoena the information that is reported”. He later said that he was recommended by
the judge who dealt with Ms. M’ s Maintenance and Custody Act application to contact the
Agency if he had any concernsrelating to C’'s care when with Ms. F.
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[66] Incross-examination, it was suggested that Mr. M had made “hundreds’ of referralsto
the Agency. Mr. M was prepared to admit that there might be one hundred referrals. There were
no referralsin 2004. 1n 2005, he made five calls. Some of these calls arose because Mr. M
sought information about an earlier referral he’d made to the Agency. His next referral camein
early 2008. Thisiswhen he explained (according to the case recordings of January 14, 2008)
“he was recommended by the judge to contact the agency should he have any concerns related to
[C]’s case when in the care of hismother”. From January 2008 to December 2009, Mr. M made
sixteen referrals. Notably, in these referrals, Mr. M raises one issue repeatedly: C isleft with
Ms. W and Ms. F hastold him that Ms. W was physically abusive to her when she was a child.

[67] Mr. M admitsthat he's been agitated and irate with staff at the Agency. Initially, this
related to the fact that C had been placed with Ms. W for a much longer period than he had
thought and he had not been advised C was seeing a counselor. On September 22, when
Suzanne Mercer first met with Mr. M, she told him she hadn’t read the full file. At that point,
she’ d had responsibility for the file (and thirteen others) for twenty-one days since she’ d returned
to work following ayear-long educational |eave.

[68] Shortly thereafter, Mr. M met with more members of the Agency’s staff. The case
recordings from a meeting on October 8, 2010 state a suspicion that Mr. M had been drinking.
He was confronted about this and he denied it. When Mr. M |eft the meeting, one staff member
called the police. Mr. M was stopped by the police who concluded that he wasn’t under the
influence.

[69] Theclaim that C was present when Mr. M demonstrated “ agitation and volatility with
Agency staff” is not borne out by the case recordings. During a meeting on February 3, 2010
when Mr. M and C were both at the Agency office there was no reference to Mr. M being
agitated or volatile. Later that year, on October 8, 2010 Mr. M was described as leaving a
meeting “in an agitated state” where he “refused to calmly or rationally discuss the custody
order” in Suzanne Mercer’ s affidavit. According to Ms. Mercer, C was in the waiting room and
Mr. M “did not understand how his demeanor could impact his son hearing his outbursts’. On
this day, Mr. M had met with two staff members. Both staff members entered case recordings
about the meeting. Neither case recording by those who were actually present said that C was
present or in the waiting room. Ms. Mercer wasn't present and had no independent knowledge
of where C was during this meeting. The only information from Agency staff isthat C wasn't
present. Ms. Mercer admitted this mistake in her testimony. So, the Agency’s evidence to the
time when the child protection application was begun indicates that when C was present, Mr. M
didn’t demonstrate agitation and volatility with Agency staff and when Mr. M did demonstrate
this behaviour, C wasn't present.

[70] Historicaly, there were difficulties with access exchanges. For example, in September
2010, Mr. M berated Ms. F because C wasn’'t wearing ahat. C was present when this occurred.
Eventually, exchangesinvolved Ms. W because of difficulties in exchanges between Mr. M and
Ms. F. After aproblem occurred at an exchange with Ms. W (which | will describe further at
paragraph 86, Mr. M absented himself from the access exchanges entirely.
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[71] Returning to the Agency’s concerns about Mr. M (his repeated referrals about Ms. F and
his emotional instability, anger, agitation and volatility, particularly in the presence of C) and
considering them with the information now available, | can appreciate why Mr. M wanted to
challenge C's placement with Ms. W.

[72] My task isto determine whether there continues to be aneed for a protection order,
considering C's changing needs and C’sfamily. I’m to consider if the circumstances that gave
riseto the original order still exist and if Cisstill in need of the state’ s protection. Thisis
outlined for mein Children’s Aid Society of Halifax v. C.V., 2005 NSCA 87 at paragraph 8. The
bases of the original order were sections 22(2)(b), (g) and (ja) of the Act. Generally, these
sections refer to a substantial risk that a child will suffer physical harm inflicted or caused by a
parent or caused by the parent’ s failure to supervise the child adequately [section 22(2)(b)]; a
substantial risk that the child will suffer emotional harm (demonstrated by severe anxiety,
depression, withdrawal, or self-destructive or aggressive behaviour) and the parent doesn’t
provide, or refuses or is unavailable or unable to consent to, services or treatment to remedy or
alleviate the harm [section 22(2)(g)]; and the substantial risk that a child will suffer physical
harm caused by chronic and serious neglect by a parent, and the parent doesn’t provide, or
refuses or is unavailable or unable to consent to, services or treatment to remedy or alleviate the
harm [section 22(2)(ja)].

Anger management

[73] The Agency’s concern about Mr. M’s behaviour isframed as a concern that he has an
anger management problem which is variously described as emotional instability, anger,
agitation and volatility.

[74] Mr. M respondsin three ways. First, he says that he has done as much as he can to
satisfy the requirement he participate in anger management counseling. Second, he saysthat C is
not exposed to the conduct of concern. Third, he saysthat heisjustifiably irate when the
Agency staff members do not do their jobs.

Anger management counseling

[75] Withregard to thefirst assertion, the Agency initially asked for an order that Mr. M self-
refer to New Start Counselling “for the purposes of assessment and therapy, counseling and
treatment for anger management issues’. Mr. M objected to this because New Start does not
provide anger management counseling: it provides domestic violence counseling.

[76] Mr. M wanted to take part in individual counseling and all the orders which addressed
anger management spoke to this: he was never ordered to self-refer to New Start Counselling.
Mr. M testified that New Start’ s programming relates to domestic violence, not anger
management and this is why he was not willing to attend New Start for anger management
counseling. The Agency located a clinical social worker, Jackie Barkley, to provide this
counseling. An appointment was scheduled for January 20, 2011 but Mr. M was unable to attend
this because he was in Cape Breton with hisill father and it was re-schedul ed.
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[77] Mr. M came to the Agency’s offices for the re-scheduled meeting: road conditions were
poor and Ms. Barkley didn’t attend. Thereafter there was discussion between Mr. M and
Suzanne Mercer: Mr. M said that he’ d agreed to an anger management assessment, not therapy.
Ms. Mercer disagreed and consulted with Ms. Barkley.

[78] Theissue of how anger management was to be addressed was stalled until late March
2011. At that point, Mr. M describes himself as having a*“breakdown”. He' d had repeated
surgeries. He saw his doctor and was prescribed anti-anxiety and anti-depression medication.
He says while he was previously prepared to fight for his son, he no longer had the strength to do
s0. While hefelt thisway, he asked that his access visits be reduced and the placement hearing
was cancelled.

[79] Mr. M’sfirst meeting with Ms. Barkley was on May 5, 2011. They met again on May
19. According to Ms. Barkley, Mr. M was co-operative during their meetings. She agreed that
their dealings were “open, honest and straightforward”. Because Mr. M felt he didn’t need anger
management counseling and Ms. Barkley was not going to offer counseling to someone who
didn’t feel he had a problem, they spent these two meetings discussing her approach to
counseling. Shefelt that thiswould allow Mr. M the opportunity to understand her and the
process and come to trust it so he could decide whether to take part. At the conclusion of those
two meetings, Mr. M was willing to continue to attend and to talk with her, but Ms. Barkley
declined to proceed further on the basis that Mr. M didn’t admit to having a problem.

[80] In August and September 2011, Mr. M asked Ashley Lekas, his socia worker, if he could
meet with Ms. Barkley again. Thiswas arranged and he attended further meetings. I1n her
February 27, 2012 report Ms. Barkley wrote “While the sessions since Sept. were intense, | feel
[Mr. M] was making a sincere effort to change deeply rooted defenses.”

[81] When Mr. M found work in the fall of 2011, he asked that his meetings with Ms. Barkley
occur in the evenings. He was already |eaving work early twice each week for hisvisitswith C
and he was concerned about his employer’ s response to an additional early departure (which
would occur once every two weeks to accommodate his meetings with Ms. Barkley). Ms.
Barkley wasn't willing to accommodate this request and said she “was left with the impression
that [Mr. M] felt | needed to make the compromises and adjustments, rather than both of us’. In
cross-examination, Ms. Barkley admitted that she was unaware that Mr. M already had to leave
work early for access.

[82] After Mr. M requested evening meetings, both he and Ms. Barkley contacted the Agency:
Ms. Barkley did so on November 22, 2011 and Mr. M did so on November 28, 2011. Ms. Lekas
said she wasn't aware of any service providers who could provide counseling on evenings or
weekends but that she would look into it. The Agency made no further anger management
counseling available to Mr. M.

C isn't exposed to inappropriate conduct

[83] Mr. M’s second response to the Agency’s concern about his temper was to say that C
isn’t exposed to inappropriate conduct.
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[84] Mr. M admitted that C witnessed the incident in September 2007 which ended his
relationship with Ms. F. Mr. M saysthat C came in to the room where he and Ms. F were
arguing, C tugged on Mr. M’ s pants, crying, and asked if they could go outside to play. Mr. M
says that, with this, he realized the impact of his actions and that’s when he | eft.

[85] Sincethisoccurred, there have been various instances when Mr. M has taken stepsto
ensure C is not exposed to inappropriate conflict. Mr. M arranged to meet with C's counselor,
SaraLamb, to discuss C. When he arrived, he found Ms. F in Ms. Lamb’ swaiting room. Mr. M
left. He said thiswasto avoid placing C in astressful situation. H said that when he saw Ms. F
on abus, he'd avoid her or get off.

[86] Mr. M hasn't always been successful in shielding C from inappropriate conduct. In
October 2010, Ms. W reported to the Agency that Mr. M used obscene language in speaking
with her at an access exchange in late September 2010. In cross-examination, Mr. M admitted
that he’'d collected C from Ms. W at a coffee shop and then put C “between two doors’ at the
entrance to the coffee shop. He then went back to speak to Ms. W. Thisiswhen he swore at Ms.
W. He said that C could see what was happening, but he wasn't sure whether C heard him or
not. When Mr. M and C got to the car, Mr. M explained that he hadn’t been nice, C shouldn’t
have been there and he would apologize to nanny. According to Mr. M, as he drove away, Ms.
W “gave him thefinger”. Ms. W doesn't recall this, but volunteered that she followed Mr. M
out.

[87] Sincethat incident, which occurred before this application, there’s no evidence that Mr.
M has exposed C to adisplay of temper.

[88] Case recordings support Mr. M’s claim that C isn’'t exposed to inappropriate conduct.

[89] SaralLamb, C'scounselor, testified that some of the people who harbour anger or
bitterness to their child’' s other parent have difficulty putting aside those feelings and their
feelings would be manifest to the child. Ms. Lamb said that parents assume they don’t
communicate much, without realizing that children are very observant of tone and expressions.

[90] Jackie Barkley described Mr. M’s personality in her June 9, 2011 report. Two facets of
his personality are particularly relevant: his absolutist thinking and hisrigid intellectual and
emotional framework. These features mean that Mr. M sees situations in black or white terms,
without appreciating nuance and compromise. In anumber of instances hisrigid view has
prompted an irate response. Ms. Barkley said that Mr. M’ s personality was a“risk” factor in
raising achild.

[91] Asaresult of these comments, | want to carefully review situations where Mr. M is
described as agitated, irate, angry or otherwise upset to see if Mr. M is correct in his assessment
that C isn't exposed to this. Quotations from case recordings and Access Facilitator Reports
haven't been edited.

[92] InJanuary and February 2011 there were a number of instances where C wasn’t brought
to avisit or when his access visits began late. These occasions were on January 11, January 25,
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February 9 and February 14. The case aide responsible for transporting C for hisvisits and
supervising the visits was Heather Loadman.

January 11, 2011 visit

[93] On January 6, Ms. Loadman determined she had to re-schedule Mr. M’svisit from
January 11 to January 12. Shewasn't able to reach him to tell him this, so Mr. M came to the
office on January 11 expecting to visit with C.

[94] Theonly caserecording on January 11, 2011 is an emalil the reception clerk sent to
Suzanne Mercer stating Mr. M:

IS requesting a meeting with Jill and Angela together “as soon as
possible’. He advised me that he will be back tomorrow to find
out when heis able to meet with Jill and Angela, as hisphoneisin
Cape Breton. He also wanted to remind us that he will be here for
his access on Thursday afternoon @ 2:30.

[95] There'sno referenceto Mr. M acting inappropriately. It's clear from the case recordings
that Mr. M wasn’t made aware that his January 11 visit had been re-scheduled to January 12.
Nowhere is there any explanation why the access visit didn’'t occur or that Mr. M was ever
offered an explanation. Mr. M wasn'’t told the visit would occur the following day, even when
he confirmed that he’ d be there for his access on Thursday (which was January 13). Asaresult,
Ms. Loadman’s Access Facilitator Report for January 12 saysthe visit was“CANCELLED” and
“apparently [Mr. M] did not know about the change in his schedule”.

January 25, 2011 visit

[96] Caserecordingsindicate that Mr. M was at the Agency’s offices. He left aletter at the
desk for Ms. Mercer. The case recordings say nothing untoward about this. It’s only apparent
that avisit is missed on this day because Ms. Loadman wrote an email to Suzanne Mercer on
February 17, 2011 in which she says:

January 25, 2011 — Rescheduled access from 2:15 to 2:45 so [C]
would not miss any school. Could not reach [Mr. M]. We arrived
on time for 2:45 visit.

[97] Thereisno Access Facilitator Report from the visit on January 25, suggesting that while
Mr. M went to the Agency’ s office (which is documented in the case recordings), he didn’t
remain when access didn’t start when schedul ed.

February 9, 2011 visit

[98] On February 9, the reception clerk sent Suzanne Mercer an email saying that Mr. M
wanted a message passed along to her that he was “ unhappy” that Ms. Loadman was late.
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[99] Ms. Loadman’'s Access Facilitator Report notes, with regard to the pick up:

| extended my previous visit to make up for a storm day, and when
the bank machine was not working downstairs | had to go to the
drug store to get $3.00 for the parking lot which had me running
approximately 20 minutes late.

| called [C]’ s grandmother and | said | would call her when | was
on route. She offered to have [C] downstairs waiting for me. |
tried to contact [Mr. M], however | could not reach him via his cell
phone. | called the office and informed the receptionist | would be
approximately 15 minutes late.

When we arrived, we got into the elevator and [C] realized he had
forgotten his markersin the car. He wanted to go back for them
because he had made a deal with hisfather that if he brought in the
markers he could take home some paint. So we returned to the car
and did not get upstairs until almost 2:55.

According to one of the access facilitatorsin the office, [Mr. M]
had been upset and had requested to speak to a Supervisor. |
apologized to him and added the time to the end of the visit.
[emphasis added]

[100] Here, Mr. M isdescribed as “upset” by another access facilitator. It isnot Ms.
Loadman’s observation of Mr. M. The other access facilitator saysthat Mr. M asked to speak to
asupervisor, but that request isn’t in the reception clerk’s email to Ms. Mercer. Interms of the
visititself, | am quoting Ms. Loadman’ s observations in their entirety. The visit lasted ninety
minutes.

[Mr. M] greeted his son with a smile and gave no indication he was
perturbed about our late arrival.

He gave his son a hug and akiss, he sat him on hislap for afew
minutes and asked him about his day. He offered him a snack, [C]
asked him what he had brought, but [C] said he did not want
anything. [Mr. M] asked him what he had eaten and [C] told him a
“Nutellasandwich”. [Mr. M] made a comment about Nutella not
being allowed at school because it was made from nut products.
We informed him schools were closed today due to the snow
storm.

[C] told his father about some games/movies that his brother was
going to get be given “he will be able to play burned games’. [Mr.
M] informed his son, he does not believe in using burned disks
becauseitisillegal; he added “if you are going use games you



should buy them”. [C]sfather told him it was up to his Nanny, and
then looked at me and said “see what | mean?”

On one occasion when [C]’ s father spoke to him, [C] ignored him.
[Mr. M] responded “Did you hear me? What do we do when we
hear each other? We say something —we respond and
acknowledge each other OK?”’

[Mr. M] asked [C]: “What do you think — I will get my hair cut at
the end of the month?’

[C] and hisfather sat at the small table together and [C] drew a
picture for hisfather of a Jet Pack. They talked about where they
would go. [C] told his father he would take him with him to
Disney World. They talked about Disney World memorabilia.

[Mr. M] said thingslike:

We always played outside at our house.
We seldom watched TV or played Video games— even if it rained.

[C]’ sfather directed his son to wash his hands before he ate. He
went to the washroom with him and they both washed up. [Mr. M]
brought avariety of itemsfor [C] to choose from:

Dried apricots

Apple

A fruit cup (peaches and pears)
Chocolate pudding

Dried cranberries

[C] chose to have the apple, his father brought an apple cutter, it
cored and dliced it. [C] snuggled up on his father’s lap, snacked on
his apple and listened intently while his father read him a book
called MonstersInc. They pointed out items and charactersin the
pictures and discussed the story asit progressed. [Mr. M] stopped
when he thought [C] might no understand the meaning of aword,
like toxic and disbelief, and gave him a definition.

[Mr. M] often told his son he loved him, he loved him so much he
could squeeze him till his head popped off and occasionally
mentioned he missed him. [Mr. M] was affectionate. He often
touched [C], ruffled his hair, kissed him, rubbed his back, sat [C]
on hislap and tickled him. He praised [C] when he used his
manners, for working hard at school, remembering the markers
getting Gotcha's at school and sounding out words.
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By 4:00 [C] had eaten hisfruit cup, his chocolate pudding, the
apple and was snacking on the dried cranberries.

| like it when you cuddle with me. Soon you will grow up and you
won't want to sit on my lap anymore. [C] laughed and said “yes|
will!”

[C] chose another book for his father to read called Richard
Scarey’s Great Steamboat. Mystery.

At 4:20 [Mr. M] suggested [C] wash his hands and face. [C] ended
up using the bathroom. When he came out he had urinated in his
pants — he had not been able to get them undone in time. [Mr. M]
responded by acknowledging it was tough to get them undone
sometimes, it was an accident, accidents happen. He helped [C]
get his coat and hat on and | helped clean things up. [Mr. M]
headed out at approximately 4:30 and when we got downstairs he
was at the bus stop. | buckled [C] into his booster seat, and his
father came over and gave him akiss good-bye. They waved at
each other as we left the [the sentence ends there]

February 14, 2011 visit

[101] On February 14, 2011 there is a case recording made by Suzanne Mercer noting that she
received an email from the reception clerk which said:

Today at 1:03 pm, Mr. [M] cameto the desk and told me that heis
going for a smoke and asked that | send an email to you because he
said that today was the 4™ time which Case Aide Heather was late
arriving for his access visit. He stated that he wanted her to be
removed asthe Case Aid. He expressed hisconcernstomein a
stern and frustrated manner. [emphasis added]

[102] According to the notes, Mr. M wastold at 1:10 that Heather L oadman was running
“about 5 minutes late”. Mr. M “immediately said that it is not the child’ s fault for being late and
again stressed thiswas the 4™ time.” Mr. M wanted the reception clerk to send Suzanne Mercer
an email to have Heather Loadman removed as his Case Aide.

[103] Ms. Loadman’s Access Facilitator Report from the February 14, 2011 visit state:

| picked up [C] at hisresidence this afternoon. | arrived at 12:50,
however according to his grandmother [C] had just run upstairs to
“take apee’. | talked with her for awhile and then suggested it
seemed to be taking quite awhile for him to be just “taking a pee”.
[C]’ s grandmother rang the buzzer and spoke to [B]. She asked
him if [C] was still in the bathroom, and asked him to hurry up
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because | waswaiting. [B] said [C] had diarrhea and had pooed all
over thetoilet seat. | could hear him yelling at his brother to hurry
up. Eventualy [C] came downstairs and we headed out.

| could smell feces and asked [C] if he had managed to clean
himself up properly. He said he had. | suggested he may have
something on his boots. | told him his dad might help us out with
that once we got to the office.

[104] Under the heading “ General Observations During Visit”, Ms. Loadman wrote:

[C] said his grandmother had given him medicine for his cold “she
makes me have the purple stuff —you know how | don’t likeit”.
[Mr. M] asked him if it was a prescription or if it was Tylenol. |
told [C]’ s father his grandmother had no mentioned it to me.

[Mr. M] greeted his son in the reception with asmile. Once we
werein | explained [C] had to go upt tothe washroom just as |
arrived at his grandmothers. Although he said he need to urinate,
when he came downstairs with his brother, [B] announced he had
diarrhea and had “pooed al over thetoilet seat.” | noticed a smell
once we started the transport to the office. | let [Mr. M] know
quietly and he attended to cleaning up hisson. | stood at the
bathroom door. According to [Mr. M] [C] had feces along his
backside and his underwear was thrown out.

[Mr. M] brought crackers, home made bread, salmon an apple and
afruit cup. [C] seemed to enjoy the fish.

[C] told hisfather he could not find something. His father said
“Remember how we used to have it. We had it organized. We had
things that we played with all thetimein one spot . . . if you have
your things put away you know where they are when you want
them. | would imagine they are in the house some where—itis
very important to keep things organized — thats why | keep my bag
packed so | am organized”.

[C] told hisfather they were trying trying to win a vacation on the
Bounce — a Westjet vacation, atrip to Alaska and lots of money.
[Mr. M] asked: “Bounce —isthat that Rap Station?’. | told him it
was a“light rock” station. [C] suggested if they won “me, you and
nanny could move and find a bigger house” [C]’ s father responded
“would n't you miss your mommy?’ [C] said with abig grin: “we
could call her.”



[Mr. M] pulled his son onto his lap and hugged him. [C] laughed
and hugged his father while his father tickled him and gave him
some big snuggles. [C]’ sfather said “Y ou know something, |
really missed you this week when you were not home. [C]’sfather
brought a Power Ranger book. It had magnetic pages and included
magnetic cut outs of the book’ s characters. [C] led the play and
made up the story line. “I like to get interactive games so he can
use hisbrain”. Hetook [C]’s head between his hands and kissed
him.

[Mr. M] often got Kleenex for his son and helped him blow his
nose. On one occasion he twisted the Kleenex and used it to clean
out [C]’snose. He made comments about [C]’ s snot box and snot
factory.

[C] and his father interacted throughout the access visit. They
played hockey, made ramps, played with arobotic bug and used
the magnetic book.

Cleaned up at 2:33. He said good-bye at 2:40. [C] gave hisfather
a“Super Hug”. Hisfather told him he was the best hugger and
added “Y ou are the best and | love you”.

When we got to the car [Mr. M] was waiting at the bus stop. He
helped [C] into his seat and said a quick good-by again.
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[105] Ms. Mercer didn’'t respond immediately to Mr. M about his request that Ms. Loadman be
replaced. Two days later, Mr. M met with the Casework Supervisor, Angela Jones. Ms. Mercer
had planned to attend this meeting but she wasill. One concern that Mr. M raised at the meeting

was that “one of the case aides has been late for the last four visits and that C was covered in

feces at the last visit after having had diarrhea.”

[106] On February 17, 2011 Heather Loadman sent Suzanne Mercer an email about the missed
and late visits. Heather Loadman’s email is reproduced in the case recordings. In her email, Ms.

L oadman writes that the visitation schedule was changed from January 11, 2011 to January 12,

2011 and no one informed Mr. M of this. The email says:

[107]

| was unable to contact [Mr. M] (attempted phone calls, social
worker and text messages) and when he came into the office on the
11" for his visit (Suzanne [Mercer] and Kevin [the reception clerk]
were aware), they forgot to tell him about the 12" because he was
making quite a fuss. | could not reach him. [emphasis added]

| don’t know the basis for Heather Loadman’ s statement that Mr. M “was making quite a

fuss’: she wasn't present to observe his reaction. Suzanne Mercer made no notation in the case

recordings of seeing or speaking with Mr. M on January 11. The fact that the reception clerk
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sent Ms. Mercer an email detailing what happened when Mr. M arrived for his visit suggests that
Ms. Mercer wasn't present. The only person who seems to have been present was the reception
clerk and his contemporaneous email to Suzanne Mercer doesn’t describe Mr. M behaving
inappropriately or making afuss.

[108] Ms. Loadman’s February 17, 2011 email to Ms. Mercer said that on January 25, 2011
“Rescheduled access from 2:15 to 2:45 so [C] would not miss any school. Could not reach Mr.
M. We arrived on time for 2:45 visit.” Case recordings reflect no efforts to contact Mr. M to tell
him his visit would be one-half hour late in starting. Mr. M was at the Agency offices on
January 25: the case recordings indicate he collected aletter left for him by Suzanne Mercer and
left anote for her. Thereisno Access Facilitators Report for thisdate. There are no records of
inappropriate behaviour.

[109] Mr. M reported a number of concerns to Angela Jones on February 16, 2011 including
his request that Ms. Loadman be replaced. On February 23, 2011 he met with Ms. Mercer and
the Acting Supervisor to discuss his concerns, including his concern about Ms. Loadman’s
tardiness and her blaming C for being late.

[110] On February 23, 2011 Ms. Mercer and Heather Loadman discussed Mr. M’ s concerns
about Ms. Loadman. The case recordings of this meeting include the statement “Heather advised
worker that she would never know that [Mr. M] isupset with her because he does not show
it during thevisit” [emphasis added)].

[111] This observation isechoed in the recordings on March 2, 2011 when Ms. Jones says

| advised [Mr. M] that al of hisvisits go very well and that no one
has raised a concern about his interactionswith C. | explained that
to the contrary, it isremarkable how [Mr. M] can be so
frustrated and agitated when meeting with Agency staff,
however, be able to calm down and attend and behave like the
meeting had not occurred. [emphasis added]

[112] Itisclear from Heather Loadman’s notes that regardless of problems with his access, Mr.
M did not display any untoward emotion in C's presence. His conduct in these sessions (which
is representative of his conduct in his other access sessions) is exemplary: he brings nutritious
snacks, he brings activities, he interacts with C on C’'slevel, and he uses opportunities that
present themselves to reinforce appropriate behaviour, such as sharing and using good manners.
He helps C wash his hands before eating and at the end of the visit. They clean up the access
room at the end of their visit.

[113] Neither Ms. Lamb nor Ms. Barkley were asked about these situations so | don’t know if
or how this information might affect their views about the risk Mr. M poses to hisson. Ms.
Barkley has said that Mr. M is extremely intelligent and his intelligence may play some part in
his ability to isolate his feglings from his involvement with C. Ms. Lamb’sview of C's
relationship with the adults in his life might be influenced by C’'s comment that if they won the
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radio contest, that he, Mr. M and Ms. W would live together. Ms. Lamb saw C with Ms. W, but
not with Mr. M.

[114] The comments of Heather Loadman, whose job it isto observe and record events at
access vigits, and those of Angela Jones, the social worker who is the Dartmouth District Office
Casaework Supervisor, are that Mr. M’ s upset, frustration and agitation are non-existent when he
iswith C. Their observations and assessments are consistent with Mr. M’ s assertion that he does
not expose C to inappropriate behaviour.

Mr. M is“justifiably irate” when Agency staff aren’t doing their jobs

[115] In some regards, the Agency attemptsto judge C' s situation by Mr. M’ s relationship with
Agency staff. Mr. M’s demeanour in dealing with Agency staff islisted as one of the criteria by
which progress on the case plan is assessed.

[116] Angela Jones, the Casework Supervisor, explained that it’s not unusual for there to be
difficulty when the Agency is getsinvolved with afamily. She said that after time, relationships
develop and cases progress. For Mr. M, there was ongoing tension with the Agency: at times
Mr. M worked cooperatively with Agency workers, and at other times there were significant
disagreements. None of the Minister’s employees (Angela Jones, Suzanne Mercer of Ashley
Lekas) would say that Mr. M’ s conduct was always bad. Ms. Jones said that Mr. M would yell
at workersif he felt they were not doing their jobs.

[117] The Agency’srecordings about this family begin in June 2004, a few months before C
was born.

[118] The couple sfirst extended separation began in February 2005, after Mr. M was charged
with assaulting Ms. F. During 2005, Mr. M made referrals to the Agency about Ms. F. In
October 2005 he told aworker that he “is frustrated by the fact that the agency will not
investigate the matter as he has called several times. He stated that he feels that the agency does
not believe him because he has been charged and has an undertaking.” In fact, when hisreferrals
were analysed, the case recordings document that one consideration (often fatal) in the decision
not to investigate was Mr. M’s own credibility, which was seen as questionable in light of the
outstanding charge. Thiswasjust as Mr. M feared.

[119] When the Agency began to work with Ms. F on avoluntary basisin 2010, Mr. M was
asked if he'd agree to take C into his home on atemporary basis. When Ms. F wouldn’t provide
the letter or court order that Mr. M wanted to ensure that C wouldn’t be removed whenever Ms.
F changed her mind, and Mr. M said he would take C without a letter or court order, the Agency
wasn’t willing to place C with Mr. M, and placed C with Ms. W instead.

[120] C was placed with Ms. W on along term basis and counseling was arranged for him. Mr.
M wasn’t informed of this and, according to Ms. W, she was asked by an Agency worker not to
tell Mr. M that C wasliving with her. The Agency says that while its involvement with Ms. Fis
voluntary, it isn't for the Agency to interfere with the parents’ relationship, but for the parents to
deal with each other. However, this approach of staying out of the parents' disputeis
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undermined where the Agency has involved itself, by asked Ms. W not to tell Mr. M where Cis
living.

[121] Mr. M came to the Agency in search of information on September 22, 2010. Suzanne
Mercer had been assigned the file (and thirteen others) on September 1 when she returned to
work after ayear-long educational leave. She'd made announced and unannounced visits on Ms.
F and visited Ms. W. When Mr. M came to see her, shetold him that she hadn’t fully read the
file.

[122] After the child protection application started, Agency materials were regularly disclosed
to the parents.

[123] Suzanne Mercer testified that when referrals are made about a parent, the normal
procedure isto call the parent about the referral. She admitted that when areferral came in about
Mr. M, he wasn’t asked about the referral and given a chance to respond to it. She said it was
“very difficult” to communicate with Mr. M and that some of the information would come from
documents that were ordered to be produced. | was not provided with copies of all documents
that resulted from the production orders which were granted in the fall of 2010. More than once,
Mr. M pointed out that materials such as the police files simply record what someone has said: it
doesn’'t make the remarks true. As such, documents produced as a result of the production orders
aren’t equivalent to an investigation. The failure to investigate referrals with Mr. M fell short of
the Agency’ s own procedure for investigation and contributed to Mr. M’ s concern that he was
not being treated properly by the Agency.

[124] Ms. F svisitswith B and C occurred outside Agency offices (either at her mother’s home
or her own home) and Ms. Mercer, who was the social worker for both Ms. F and Mr. M, was
present for many of them. In contrast, until June 2011, Mr. M’ svisits occurred at Agency
offices and weren’t supervised by Ms. Mercer or, when she was replaced, by Ms. Lekas, but by a
Case Aide.

[125] Mr. M repeatedly raised certain issues with Suzanne Mercer such as C's use of his nasal
spray and puffers, and the propensity of Ms. W and Ms. F to discuss “adult” topics in front of C.
Mr. M believed there was little to no progress in dealing with the problems he identified. He was
frustrated with his social worker, Suzanne Mercer, about this and wanted her replaced. It was
months before this happened in May 2011. Mr. Mercer was replaced when the Agency
concluded that her involvement was perceived by Mr. M to be abarrier to his progress and the
Agency decided to remove that barrier.

[126] When a new social worker was assigned to him, she didn’t attend court appearances and
Mr. M felt that she was unaware of what was happening in court.

[127] Mr. M learned that Ms. W and Ms. F participated in C’'s counseling sessions with Sara
Lamb. When he asked to attend, Ms. Lamb asked C for input before deciding that Mr. M could
not participate. In contrast, C wasn't asked whether his mother or grandmother could attend.
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[128] Asnoted at paragraphs 92 to 108, Mr. M’s Case Aide was repeatedly late bringing C to
access over many weeks. It was weeks before she was replaced.

[129] In March 2011, when Mr. M asked for his mother to have visits with C, he was told that
his mother must undergo a police record check. No similar check was required of Ms. W when
the children were placed in her home. After thisissue was discussed in court, a police check was
donefor MsW.

[130] AlsoinMarch, Ms. Mercer consulted with Angela Jones about the fact that Mr. M had
missed his past four access visits without calling to cancel or re-schedule them. The Case Aide
identified that the telephone number provided to Mr. M to use to confirm visits was incorrect.
Even though this error was the Agency’s, Mr. M wastold that if he missed another visit, his
visits would be suspended.

[131] Mr. M attended an “access review meeting” in April 2011. He thought that at this
meeting, he and Agency staff would review his access and he could propose changesto his
access before the Agency decided what changes to make. At the meeting he learned this wasn’t
areview meeting, it was areport meeting. There had already been an earlier staff meeting to
decide upon changes to his access and he was given no opportunity to offer any input into the
decision. Mr. M’supset at learning this meant that his access would not be expanded as had
earlier been planned.

[132] It'slikely these aren’'t the only complaints that Mr. M has with the Agency. These easily
come to mind from the testimony | heard and from various appearances during the course of this
proceeding.

[133] | don’'t want to get too distracted by the question of whether Mr. M’ sire with the Agency
was justified. The decision before me iswhether C should be returned to Mr. M or placed in Ms.
W’s care following a permanent care order, and the relationship between Mr. M and the Agency
has limited relevance to that decision. However, the relationship does need to be addressed.
Unquestionably, the client/Agency relationship would have been smoother if Mr. M'd
overlooked these situations and others where he believed he was being treated improperly or
differently than Ms. F.

[134] AsMr. M tedtified, heisn’t silent when he thinks something is wrong, especialy in
matters relating to his child. 1n some cases, the Agency clearly fell short of what should
reasonably be expected of it: Ms. Mercer admitted she didn’t follow normal practice by allowing
Mr. M to comment on referrals about him. Mr. M was given an incorrect phone number and,
when he was unable to confirm or cancel his access as aresult, he was threatened with its
suspension. C was repeatedly brought late to access. In other cases, the Agency’s policies and
practices may have been followed, but they were such that Mr. M felt he was treated unfairly: his
mother needed a police check before access with C, while Ms. W didn’t need a police check
before C was placed with her; the access review meeting wasn’'t a consultation.

[135] Insomeregards, Mr. M’sire wasjustified because the Agency didn’t follow its own
procedures.
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[136] In other regards, the Agency workers were insensitive to Mr. M’ s experience: one
possible result of the Minister’s application is Mr. M’ s permanent loss of his child. Agency staff
are well educated and professionally trained. Here, the Agency workers either failed to
appreciate how Mr. M viewed situations or failed to adjust their approach to him to
accommodate hisviews. It'sreasonable that Mr. M would expect more. His upset in the
circumstances is to be expected.

Mental health

[137] No specific concern was identified with regard to Mr. M’s mental health in theinitial
child protection application: the Minister’ s concern was framed as concern about Mr. M’s
emotions (instability, anger, agitation and volatility). The Minister, Ms. F and Ms. W all point to
the fact that Mr. M hasn’t completed a mental health assessment and argue that concern about
Mr. M’s mental health hasn’t been alleviated. Mr. M says that he's done all possible to complete
amental health assessment. Further, there’s evidence of Mr. M’s own efforts to address his
competency to parent.

Mental health assessment

[138] On January 24, 2011 | ordered Mr. M to self-refer for amental health assessment. Mr. M
went to his doctor and was re-directed to a community mental health clinic. He went to the Cole
Harbour Community Mental Health office on February 22. Thisisn’t the mental health office
closest to Mr. M’s home. He says he chose this office because Ms. F was being seen at the
office closest to his home.

[139] Mr. M asked for a mental health assessment, explaining that the court ordered him to do
this. He wastold that court-ordered assessments are not done: assessments are done only for
individuals who say they want or need an assessment or counseling. Since Mr. M wanted the
assessment solely to satisfy a court order, the service wasn't available for him.

[140] Mr. M reported this to Suzanne Mercer, who called the Cole Harbour office. Mr. M’s
description of the availability of amental health assessment was confirmed. It was left to Ms.
Mercer to deal with this problem.

[141] A further intake appointment was arranged at the community mental health clinic on
April 19. Mr. M cancelled this visit when he became frustrated with the Agency. By mid-May,
he had called to re-schedule. He returned to the mental health clinic on July 21, 2011. By this
point, he no longer felt he needed the clinic’s assistance because he was seeing and being treated
by hisown doctor. Mr. M reiterated his willingness to participate in an assessment arranged by
the Agency. The case recordings note no further steps by the Agency at this point.

[142] Mr. M arranged another appointment at the Cole Harbour Mental Health office for
September 6, 2011. There’s no mention in the case recordings whether Mr. M attended this
appointment. There's no mental health assessment, so either he did not attend or, if he did, his
request for services was again rejected.
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[143] In hisaffidavit, Mr. M deposed that he went to the Nova Scotia Hospital and asked for a
mental health assessment. In his affidavit, he also deposed that he telephoned the forensic
hospital attached to the “Burnside Jail” (the Central Nova Correctional Facility). He was unable
to obtain an assessment through either source. It appears Mr. M relayed at |east some of the
information he learned about the availability of assessmentsto Ms. Lekas, though thisdidn’t
result in an assessment.

[144] When Mr. M was unable to self-refer for the mental health assessment, he let Agency
staff know so the Agency could solve this problem. It didn’t.

[145] The requirement that a parent self-refer for amental health assessment is a confounding
one. A sdlf-referral can only be made if the parent claims to need mental health services. A
parent who doesn’t feel the need for these services or who believes that sufficient mental health
services are being accessed elsewhere must lie in order to comply with the order to self-refer. |
wonder what happens to the parent who tellsthislie. How does the parent answer the clinician’s
guestions about the claimed need for services? What does the clinician make of the answersin
assessing the parent’ s mental health? What would Y ossarian say about this Catch-227?

[146] | find that Mr. M made reasonabl e efforts to self-refer for a mental health assessment.
Mr. M’seffortsto address his mental health

[147] Inthe spring of 2011, Mr. M reported to Agency staff that he wasn’'t emotionally ready to
have C with him full time. He said that he had recently started taking anti-depressant and anti-
anxiety medication prescribed by his doctor. He sought adjustments to his access schedule to
accommodate his health. Mr. M was encouraged to attend the mental health offices, though he
was under his own doctor’s care.

[148] In late September 2011, Mr. M asked the Casework Supervisor, Angela Jones, and his
social worker, Ashley Lekas, what he would need to do to prove to the Agency that he was able
to parent C. He wastold “the Agency will need to have input by and confirmation from [Mr.
M]’ s doctor who is prescribing him medication that his mental health is being managed and that
[Mr. M] could assume a parenting role.” It was acknowledged that Mr. M had provided consent
to speak with hisdoctor. In cross-examination, Ms. Lekas admitted that Mr. M’ s doctor wasn't
contacted for confirmation about Mr. M’ sfitness to parent until January 12, 2012 when the
doctor said that Mr. M was managing his depression and anxiety and taking medication. The
doctor reported no concerns about Mr. M, according to Ms. Lekas.

[149] | find that Mr. M took appropriate steps to address deterioration in his own mental
health: he contacted his doctor, he took prescribed medication, he adjusted his access with C to a
level that was manageable for him and on which C could depend.

Drug and alcohol use

[150] At the risk management meetings which preceded the child protection application, Mr.
M’ s use of alcohol or drugs was not mentioned as a basis for the Agency’s claim that C wasin
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need of protective services. In February 2005 when he was charged with assaulting Ms. F, Mr.
M was intoxicated, according to the police records.

[151] During her cross-examination, Suzanne Mercer said that to her recollection there' s been
no referral to agency about Mr. M’ s drug or alcohol use.

[152] Mr. M volunteered information to the Agency about his “raging alcoholism” when he
was in histwenties, his binge drinking in the past and his use of marijuana. He'swilling to
describe himself as an “alcoholic”: he does this, he says, on the basis of his mother’s description
that a person with an alcohol problem is aways an acoholic even if he or she maintains sobriety.
He says he hasn’t used alcohol or drugs while caring for C and there' s no evidence to the
contrary.

[153] There was no suggestion or indication that Mr. M has abused prescribed medication. To
the Agency and me, Mr. M outlined his use of prescribed medication for anxiety and depression.
He authorized the Agency to obtain information from his doctor. Ashley Lekas spoke with Mr.
M’ s doctor on January 12, 2012 who reported that Mr. M was managing his depression and
anxiety and taking medication. The doctor reported no concerns, according to Ms. Lekas.

[154] Mr. M recently stopped taking prescribed medication under his doctor’ s supervision.
Random urinedrug testing

[155] At the November 2011 review hearing, Mr. M agreed to make himself available for drug
testing for period of five weeks, beginning on December 14. Drug testing involves random visits
during pre-selected hours when a urine sampleis collected. 1t isn’t known when the collection
agency representative will attend to collect asample. The person isrequired to be available for a
two hour period each day and, if arandom visit occurs, it will occur during that time. Mr. M
says that the hours when he would be available should start after 8 p.m. so C’'s access would be
over and C would not be there when the nurse came for a urine sample and he says that this was
discussed at court on November 10. Ms. Lekas was not at court that day. Regardless, the
Agency would be aware of the schedule of C's access with Mr. M.

[156] On December 13, 2011, Mr. M left voicemail for Ashley Lekas saying he'd be working
in Cape Breton and be unavailable for testing. The case recordings note his message on
December 13 and record a responding message from Ms. Lekas that random urine testing
couldn’t begin until atime was set for him to be home. Mr. M testified that he asked what he
could do to ensure he met his obligation and even offered to have blood drawn in Sydney and
sent to Halifax at his own expense for testing. Thisisn't in the case recordings and | don’t know
if this offer was made in a voicemail message or during Mr. M’s conversation with Ms. Lekas,
Ms. Lekas didn’'t deny this testimony.

[157] According to Mr. M, Ms. Lekas wasn't aware that the time for the testing was set at court
in November because she wasn't being informed of what was happening in court and she wasn’t
attending herself. In any event, Ms. Lekas was waiting for confirmation of atesting time before
arranging the testing, while Mr. M believed the testing time had been resolved in court in
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November. | should be clear that there was no discussion on the record of the hours when Mr. M
would be available for testing. If it was discussed on November 10 it was done outside the
courtroom and | acknowledge that frequently there are discussions between the parties before or
after the court appearance. No one disputed Mr. M’ s testimony that the testing time had been
discussed on November 10.

[158] Mr. M left another message for Ms. Lekas about the testing on December 14. On
December 16, Mr. M and Ms. Lekas finally spoke to each other about the random urine testing.
According to the case recordings, Ms. Lekas left it with Mr. M to advise her when he was able to
begin testing and he didn’t do this. On December 20, 2011, Mr. M left avoicemail for Ms.

L ekas asking about doing hair follicle testing starting on January 20, 2012. Thiswas not put in
place.

[159] Mr. M hasn’t participated in random urine drug testing. A parent’s abuse of alcohol or
drugs while responsible for caring for achild is a cause for concern: since 2005 there have been
no reports of Mr. M abusing acohol in C's presence and there is no record of any report of abuse
of drugs, prescribed or otherwise.

Analysis

[160] Thisisareview hearing pursuant to section 46 of the Children and Family Services Act.
Generaly, | must consider whether the Agency’ s involvement remains justified and, if so, how it
should be involved as determined by the child’ s best interests. As1’ll explain morefully later,
the range of involvement is severely limited at this point. C must still be a child in need of
protective services for the Agency’ s involvement to be justified. Thisis contested.

[161] Section 46 outlines the process for review hearing. The possible orders| can makein a
review hearing are noted in section 46(5):

(a) vary or terminate the disposition order made pursuant to
subsection (1) of Section 42, including any term or condition that
is part of that order;

(b) order that the disposition order terminate on a specified future
date; or

(c) make afurther or another order pursuant to subsection (1) of
Section 42, subject to the time limits specified in Section 43 for
supervision orders and in Section 45 for orders for temporary care
and custody.

[162] The option of varying or terminating the disposition order pursuant to section 42(1)
brings other options into consideration. These options, too, are available subject to the statutory
time limits. The options are:

@ dismiss the matter;



(b) returning C to the parent, subject to supervision for a
specified period;

(© placing Cin athird party’s care under supervision for a
specified period;

(d) placing C in the Agency’ s temporary care and custody for a
specified period;

(e) placing C in the Agency’ s temporary care and custody for a
specified period after which C would be returned to the parent or
another person for afurther specified period; and

() placing C in the Agency’s permanent care and custody.
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[163] Section 45(1)(b) of the Children and Family Services Act says that where | have made an

order for temporary care and custody, the total period of duration of al disposition orders,
including any supervision orders, shall not exceed twelve months, where a child was under six
years of age at the time of the application commencing the proceedings. An equivalent

limitation is found in section 43(4) with regard to supervision orders.

[164] | granted thefirst disposition order on April 7, 2011. C was five when this proceeding

began, so the twelve month period for the total duration of all disposition orders expires on April

7, 2012.

[165] According to Justice Saundersin Children’s Aid Society of Halifax v. B.(T.), 2001 NSCA

99 at paragraph 19, I’m to consider each of the possible dispositions in section 46(5) and, by
virtue of section 46(5)(c), section 42(1). HisLordship’sreasonslimit my considerations. At

paragraph 23, he explained:

[166] This proceeding is nearing its conclusion: the deadline for afinal disposition is April 7,
2012. Asaresult, the only two options available for my consideration are dismissing the

As the proceeding nears a conclusion, the opportunity to grant
disposition orders under s. 42(1)(c) diminishes until the maximum
time is reached at which point the court is left with only two
choices: one or the other of the two “terminal orders’. That isto
say, either adismissal order pursuant to s. 42(1)(a) or an order for
permanent care and custody pursuant to s. 42(1)(f).

Minister’s application or placing C in the Agency’ s permanent care and custody.

[167] In Children and Family Services Act proceedings, the child’s best interests are
paramount. In various regards, the Act directs me to make an order or a determination “in the
best interests of achild”. When that is the case, section 3(2) of the Act directsthat | consider

those of enumerated circumstances which are relevant.
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[168] The circumstances listed in section 3(2) are:
(a) the importance for the child’ s development of a positive
relationship with a parent or guardian and a secure place asa
member of afamily;
(b) the child’ s relationships with relatives,

(c) the importance of continuity in the child’s care and the possible
effect on the child of the disruption of that continuity;

(d) the bonding that exists between the child and the child’ s parent
or guardian;

(e) the child’s physical, mental and emotional needs, and the
appropriate care or treatment to meet those needs,

(f) the child s physical, mental and emotional level of
devel opment;

(g) the child’ s cultural, racial and linguistic heritage;

(h) the religiousfaith, if any, in which the child is being raised;

(i) the merits of aplan for the child's care proposed by an agency [
... | compared with the merits of the child remaining with or

returning to a parent or guardian;

() the child’s views and wishes, if they can be reasonably
ascertained,

(k) the effect on the child of delay in the disposition of the caseg;
() the risk that the child may suffer harm through being removed
from, kept away from, returned to or allowed to remain in the care

of aparent or guardian;

(m) the degree of risk, if any, that justified the finding that the
childisin need of protective services,

(n) any other relevant circumstances.
[169] Many of these circumstances are relevant. There are afew which are clearly not relevant:

C has not been identified as a child with a particular cultural, racial or linguistic heritage and
while both C's maternal and paternal family have exposed C to some religious activity, his
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religious upbringing has not been identified as a contentiousissue. C's views and wishes have
not been put into evidence.

[170] Intermsof delay, we are at the date when afinal disposition must be made. The Act
contains time limits which are tailored to children’s devel opment and their appreciation of time.
Unless proven otherwise, where | am acting within the Act’ s time limits, | assume the “ effect” of
delay is not deleterious.

[171] The standard of proof that appliesto my considerations was stated in F.H. v. McDougall,
2008 SCC 53, acivil action arising from a historic sexual assault, where Justice Rothstein wrote
at paragraph 49:

| would reaffirm that in civil casesthereisonly one standard of
proof and that is proof on a balance of probabilities. Inall civil
cases, the trial judge must scrutinize the relevant evidence with
care to determine whether it is more likely than not that an alleged
event occurred. [emphasis added]

[172] Asl’'vesaid, my task isto determine whether there continues to be a need for a protection
order, considering C’s changing needs and C’ s family. I’'mto consider if the circumstances that
gaveriseto the original order still exist and if Cisstill in need of the state' s protection. Thisis
outlined in Children’s Aid Society of Halifax v. C.V., 2005 NSCA 87 at paragraph 8.

[173] Therewere no prior contested proceedings. Mr. M did not follow through with his plan
to challenge C’'s placement with Ms. W. At other times, when Mr. M disputed the Agency’s
Plan or evidence, | suggested he seek areview but he didn’t do so. Asaresult, thisisthe first
time | am hearing evidence from anyone other than the Minister about C’ s circumstances and
those of hisfamily.

[174] It appearsthere are two plans are available for my consideration. The Minister says that
Mr. M hasn't adequately addressed the child protection concerns that relate to him and “the child
protection concerns which were present at the time this court application was initiated will be
alleviated with [C] being placed in the care and custody of [Ms. W] pursuant to the Maintenance
and Custody Act.” The Minister says that thisis acase for C's permanent care and custody and,
once that is done, C would be placed with Ms. W. Ms. F supports this request. Toward this end,
Ms. W started her Maintenance and Custody Act application.

[175] Mr. M arguesthat | should terminate the Minister’s application and order that C be
placed in his custody.

[176] The applications before me mean the options aren’t quite as clear as |’ ve presented them
in the two preceding paragraphs. Under the Children and Family Services Act, if | grant the
Minister’s application for a permanent care and custody order, C will be placed with Ms. W.
The terms of C’ s placement with her would be governed by an order under the Maintenance and
Custody Act so that any future disputes about C’ s upbringing could be resolved by the adults in
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C’slife, without involvement by the Minister. If | dismissthe Minister’s application, then | must
resolve Ms. W’ s application under the Maintenance and Custody Act for C’s custody.

[177] When considering the options available to me in the application under the Children and
Family Services Act, | cannot lose sight of the obvious: only if Cisin need of protective services
can | order anything other than termination of the application.

[178] Sections 22(2)(b),(g) and (ja) of the Children and Family Services Act are the bases for
the Minister’ s application. Each of these sections refers to “ substantial risk” of physical harm or
emotional harm. “Substantial risk” means “areal chance of danger that is apparent on the
evidence” according to section 22(1) of the Act. The Minister isto prove that thereisareal
chance of the described harm that must be proved to the civil standard. The Minister need not
prove that this harm will actually occur on a balance of probabilities.

Substantial risk of physical harm

[179] Section 22(2)(b) refersto a substantial risk that C will suffer physical harm inflicted by
Mr. M or caused by Mr. M’ s failure to supervise and protect C adequately. Neither the Minister
nor any of the other parties adduced evidence that suggested areal chance of danger that Mr. M
might inflict physical harm on C.

[180] In February 2008, Ms. F called the Halifax Regional Police. Her statement to the police
described C's bowel problem and said that the day after C returned from a two hour supervised
visit with hisfather, C went to the bathroom

and he started to scream and cry for me. It was hurting to poop. |
asked him what happened? Did anyone touch hisbum? He said
that when he was with daddy he stuck his finger up into his bum
where he poops.

And that’swhen | took [C] to the doctors. The doctor asked [C]
what was wrong and he said daddy hurt him. | asked why? He
said daddy stuck hisfinger init. The doctor asked him what it was
and he said “my bum”. The doctor looked at his bum. She said
she couldn’t see any penetration. His bum hole wastight. | don’t
know if that means good or not. But she said she had reason for
concern for the scratch because it looked like afinger scratch on
his bum.

[181] The notesfrom C’sinterview by the police indicate C made no disclosure about Mr. M
touching him at all. C said that he visited his father and they played with toys and “yesterday his
mom was yelling at hisdad”. When the police spoke with C’ s doctor, the doctor’ s notes
indicated that “the area appears to have arash and it’s unlikely traumarelated”. Noting that the
parents were in custody litigation, the police closed thefile.
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[182] | review thisincident in the interest of completeness: the Minister, Ms. F and Ms. W
made no reference to it during the hearing. | conclude, based on this, that they attach no
significancetoiit.

[183] Thereis evidence that, in 2007, Mr. M used physical discipline with B and that he used
threats as method of disciplining B. Mr. M testified that these methods of discipline were tried
minimally and, when they didn’t work, they were abandoned.

[184] Neither the Minister nor any of the other parties adduced evidence that suggested areal
chance of danger that Mr. M might fail to supervise or protect C in any regard. Mr. M’s been
observed to be an attentive parent. His attention is not distracted by negative emotions that he
feels. In contrast, Mr. M has been adamant about protecting C: insisting that C use a car seat,
take his medicine, wear a hat, avoid exposure to violent video games, not be alowed to cross the
highway and not be exposed to drycleaning chemicals, among other concerns. These concerns
were not merely opportunities for Mr. M to complain about Ms. F or the situation at Ms. W’s
home: he had concerns about C playing with the communal toys in the access room at the
Dartmouth District Office of the Department of Community Services. Accordingly, he brought
toys which he knew were clean and was careful about C washing his hands. Mr. M isvery
attentive to C's physical safety.

[185] Thereisno evidence of area chance of danger that Mr. M will inflict physical harm on
C or cause this to happen, including where this might happen as a result of inadequate
supervision and protection.

Substantial risk of emotional harm

[186] Section 22(2)(g) refersto a substantial risk that C will suffer emotional harm and Mr. M
doesn’t provide services or treatment to remedy or alleviate the harm. Additionally, the risk can
exist where Mr. M refuses to consent to the services or treatment or where he is unavailable or
unable to consent to these services or treatment.

[187] According to Judge Levy in F.&C.S. (Annapolis) v. B.S & J.S, 2004 NSFC 5 at paragraph
20:

This section [s. 22(2)(g)] requires multiple findings of fact: (1) a
“substantial risk” (“areal chance of danger that is apparent on the
evidence”) that the child or children (2) will suffer emotional harm
(3) “demonstrated by severe anxiety, depression, withdrawal, or
self-destructive or aggressive behaviour” and (4) that the parent
“does not provide, or refuses or is unavailable or unable to consent
to, services or treatment to remedy or alleviate the harm”.

His Honour said, at paragraph 29, that the risk must be real and, if the parent is able and willing
to accept services for the child, “the definition is obviated” and continued:
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Harm or risk of harm alone is not enough under section 22(2)(g) [.
.. ]; the court also hasto find the refusal, failure, or inability of the
parents to accept appropriate and adequate services to address that
harm or risk or [sic] harm.

[188] According to section 22(2)(g), “emotional harm” is demonstrated by severe anxiety,
depression, withdrawal, or self-destructive or aggressive behaviour.

[189] Ms. Lamb met with Mr. M once in July 2011 and during that meeting Mr. M was
“unable to speak of [Ms. W] or [Ms. F] without profanity”, according to her November 14, 2011
report. Ms. Lamb testified that if C saw Mr. M act thisway it would be emotionally harmful to
C. Ms. Lamb was more specific about this when she was asked what it would be like if C lived
with someone who acted as Mr. M did in Ms. Lamb’s office. She responded by saying that it
would be “more difficult” for C to express his feelings, visit with his family and feel relaxed.
This could result in stress and tension as C grows up.

[190] | accept Ms. Lamb’stestimony that C would be harmed by observing the behaviour Mr.
M demonstrated in Ms. Lamb’s office. The harm she described is not that prescribed by section
22(2)(f) of the Act: severe anxiety, depression, withdrawal, or self-destructive or aggressive
behaviour.

[191] Of course, I've already concluded that Mr. M protects C from witnessing his
inappropriate behaviour and, since this proceeding began, Mr. M has taken stepsto isolate
himself from Ms. W and Ms. F and to avoid interactions with them.

[192] Based on the evidence | heard, | do not accept that Mr. M would fail to provide services
or treatment to alleviate harm to C. | have described the steps that Mr. M has taken to ensure C's
well-being as it relates to other aspects of C's health, such as C's physical health.

Substantial risk of physical harm resulting from chronic and serious neglect

[193] Lastly, section 22(2)(ja) refersto a substantial risk that C will suffer physical harm
caused by Mr. M’s chronic and serious neglect, and Mr. M doesn’t provide services or treatment
to remedy or aleviate the harm, or he refuses to provide services or treatment to remedy or
alleviate the harm or is unavailable or unable to consent to those services.

[194] Attherisk of repeating myself, Mr. M’s been very attentive to C. During access, he
provides appropriate snacks and both supervises C during their play and when C absents himself
from the access room to go to the washroom. Mr. M was concerned about those who provided
child care for C. Without having this particular aspect of the legislation highlighted for him, Mr.
M described his views on children’s extra-curricular activities: rather than sending C on his own
to participate in an activity, a parent should participate in the activity with C.

[195] Therisk of physical harm as aresult of chronic and serious neglect is not areal concern
where Mr. M has once disciplined B, in an inappropriate fashion, for straying from home and
where Mr. M has expressed concerns that the children were being left unsupervised by Ms. F.
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[196] Based on the evidence I’ve heard, | do not accept that thereisareal risk of danger that C
would suffer physical harm caused by Mr. M’ s chronic and serious neglect or that Mr. M would
fail to provide services or treatment to alleviate harm to C.

[197] Inadll, I concludethat C isnot in need of protective services.

[198] Beforel make an order under section 46(5) of the Act, I’m to consider whether the
circumstances have changed since the previous disposition order, whether the plan for C's care
that | applied is being carried out and the least intrusive alternative in C's best interests. (One
other consideration isinapplicable here by virtue of the imminent deadline for concluding this
proceeding.) Since the last disposition order, C's counseling has ended, as has Mr. M’ s anger
management. The Agency’s plan, with regard to C, iswaning. Ms. F' s services seem to have
run their course. The Agency’s plan isto have C placed with Ms. W. Thisisnot the least
intrusive option, but it isless intrusive than others.

[199] | set out the considerations relevant to C's best interests in paragraph 168. Those which
| find are relevant here are: the importance of a positive relationship with parents and a secure
place as afamily member for C; C’ srelationships with relatives; the importance of continuity in
C’s care and the possible effect of the disruption of that continuity; the bonding between C and
C sparents; C's physical, mental and emotional needs, and the appropriate care or treatment to
meet them; C’slevel of physical, mental and emotional development; the merits of each plan;
and the degree of risk, if any, that justified the finding that C was in need of protective services.

[200] C’slevel of physical, mental and emotional development is age appropriate. He has
particular health needs which receive more attention from Mr. M who has demonstrated greater
concern that C's health needs are properly met. C has a strong bond with his father which is
illustrated throughout the Access Facilitator Reports. Notes about C'svisits with Ms. F indicate
atension between Ms. F and Ms. W as to who adopts the parent’srole. For C to maintain the
strongest bond with a parent means C would live with Mr. M, rather that Ms. W: only this option
has C living with one of his parents. C’srelativesinclude Ms. W and her husband, Ms. F, B, Mr.
M and his mother. C has accessto more of hisrelativesin Ms. W’ shome. C’srelationship with
B isnot, as| will discuss later, an entirely positive relationship. | have little evidence of C's
relationship with Ms. W’ s husband.

[201] Comparing the Minister’s plan with Mr. M’s, | conclude that Mr. M’s plan is the |east
intrusive plan that isin C's best interest.

[202] There has been no shortage of changein C'slife. His parents separated shortly after his
birth and reconciled and separated on a number of occasions before their final separation in
September 2007. Access arrangements have not been static and, most recently, provided C with
generous access with Mr. M. At different times, Ms. F placed C with his father and with her
mother. Cisseven. He's participated in French and English language education. There have
been numerous child care arrangementsin place at Ms. W’s. Despite al this change, the focus of
Ms. Lamb’s counseling with C wasn’t instability. It was the conflict between Mr. M and Ms. F.

| take from thisthat C isaresilient child who has been able to adjust to change. Based on what
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I’m told about C's performance in his English school, this seems proven to be true in the context
of his education.

[203] I've said that this hearing was my first opportunity to hear evidence from Mr. M. Based
on my review of al of the evidence, | conclude that the degree of risk which justified the finding
that C wasin need of protective services, asit related to Mr. M, was modest.

[204] | dismissthe Minister’s application for permanent care and custody of C.
[205] Asaresult of this conclusion, I must now consider Ms. W’ s application for custody of C.
The Maintenance and Custody Act application

[206] Ms. W filed her application for custody of C on February 2, 2012. At that point, this
hearing was already scheduled and was to start in less than five weeks' time. Because her
application did not come to trial through the normal course, the parties were not scheduled to
attend the Parent Information Program. All would benefit from the Program and | order that they
attend. Attendance notices will be provided to counsel for Ms. W and Ms. F, and to Mr. M with
these reasons.

Ms. W’s standing

[207] Section 18(2)(b) of the Maintenance and Custody Act provides that | may make an order
placing achild in the care and custody of a parent or guardian or any other person with leave of
the court. Ms. W isnot aparent. A guardian is defined in section 2(e) of the Act to include “any
other person who hasin law or in fact the custody or care of achild”. Since November 1, 2010
orders granted in the child protection application have placed C in Ms. W’s “care and custody”.
Ms. W is C' s guardian.

Paramount consider ation

[208] In the circumstances of the two applications before me, | have considerable evidence
about Ms. F s parenting and Mr. M’ s, but much less information about Ms. W’s, even though her
Maintenance and Custody Act application is a contest between her and Mr. M, in the context of
C'swelfare.

[209] Much of the hearing focused on whether C should be placed in the Minister’ s permanent
care and custody and, following that, with Ms. W (as was the Minister’s plan). There wasless
direct focus on the Maintenance and Custody Act application. In deciding this application, |
need to review the evidence | heard from the perspective of this application.

[210] According to section 18(5) of the Maintenance and Custody Act, in any proceeding
concerning a child’s care and custody or access and visiting privileges, | shall apply the principle
that the child’ swelfare is the paramount consideration.
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[211]  Section 18(4) of the Maintenance and Custody Act provides that “the father and mother
of achild are joint guardians and are equally entitled to the care and custody of the child” unless
otherwise provided by the Guardianship Act, S.N.S. 2002, c. 8 or ordered by a court. Here, the
contestants for C's care and custody are not C’s parents, so the “equal entitlement” enshrined in
section 18(4) of the Maintenance and Custody Act does not apply to them.

[212] Mr. M focused much of hisargument on hisview that he has a superior clamto C's
custody because heis C'sfather and Ms. W isnot C's parent. In dismissing this point, | can do
no better than look to the Supreme Court of Canada’ s unanimous decision in King v. Low, [1985]
1 SCR 87 where Justice Mclntyre wrote, at paragraph 34 “the Court in questions of contested
custody, including contests between a natural parent and adoptive parents, must consider the
welfare of the child the predominant factor and give it effect in reaching its determination.
[emphasis added]”

[213] At paragraph 27 of the Court’ sreasonsin King v. Low, [1985] 1 SCR 87, Justice MclIntyre
put the “ dominant consideration” of the child’ swelfare in context:

Thisis not to say that the question of custody will be determined by
weighing the economic circumstances of the contending parties. The
matter will not be determined solely on the basis of the physical
comfort and material advantages that may be available in the home
of one contender or the other. The welfare of the child must be
decided on a consideration of these and al other relevant factors,
including the genera psychological, spiritual and emotional welfare
of the child. It must be the aim of the Court, when resolving disputes
between rival claimants for the custody of achild, to choose the
course which will best provide for the heathy growth, development
and education of the child so that he will be equipped to face the
problems of life as a mature adult. Parental claims must not be lightly
set aside, and they are entitled to serious consideration in reaching
any conclusion. Whereit isclear that the welfare of the child
requiresit, however, they must be set aside.

[214] Each childisunique. To give C'swelfareits due consideration, | must consider C.
Thechild, C
C’sphysical health

[215] C’shas health concerns. At one point, C had bowel problems which were resolved
surgicaly.

[216] C’schronic health condition is asthma. Hisfamily physician has prescribed puffersto
treat asthma and, by times, C has used a nasal spray to address an unspecified ENT complaint.
For this, he has been referred to a specialist, Dr. LeBlanc.
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[217] 1n 2009, Dr. LeBlanc wrote aletter detailing C' s daily use of the nasal spray. Mr. M was
consistent in checking whether C was using the nasal spray. In early May 2011, Dr. LeBlanc
saw C. Mr. M was advised of the outcome of this appointment in early June. Dr. LeBlanc said
the nasal spray was no longer needed and that C should be re-assessed in October 2011: if fluid
was building up, then the spray should be re-instated. There's no indication that Ms. W followed
up on the October 2011 appointment.

[218] Inearly August 2011, Mr. M wanted C’s use of puffersto bereviewed. The Agency’s
case recordings indicate that Ms. W didn’t know whether C’s puffers were to be taken on along
term basis or only as needed. Ms. W told the Agency that C “has been taken off the puffers
along time ago” and when C started coughing a few weeks earlier, Ms. F told her to put C back
on them. Ms. W didn’t know if there was an expiry date on the puffers shewas giving C. The
puffers are a prescribed medication. Ms. W’slack of awareness about their appropriate use and
expiry dates, and her willingness to have C use a medication not under a doctor’ s direction cause
concern. Ultimately, Ms. W took C to the doctor who prescribed two different puffers: one to be
used once each day and a second, to be used if C has difficulty breathing - in the winter or when
he has a bad cold, for example. In December 2011 the Agency records note that Ms. W was not
sending C's puffer to school so he might not have it when needed.

[219] C’sappropriate use of medication isaconcern of Mr. M’s extensively documented in the
Agency’s case recordings. At one point he attempted to obtain C’ s records from the IWK Health
Centre, but he was denied these because he wasn't C's custodial parent.

[220] The Maintenance and Custody Act orders provided by Ms. F demonstrate that C's
medication was an issue prior to the Agency’ s involvement: the most recent order required that
C’ s medication travel with him and, if it didn’t, the parent who failed to send it was responsible
for delivering it to the other. Sending the medication back and forth not only meant that C had
his medicine but it meant that each parent could monitor whether the medicine was being used
by seeing its depletion. On multiple occasions, Ms. F failed to send C's medication. When this
occurred, Mr. M relied on the enforcement clause of the order, which stated

All sheriffs, deputy sheriffs, constables, and peace officers shall do
all such acts as may be necessary to enforce this Order, and for
such purposes, they, and each of them, are hereby given full power
and authority to enter upon any lands and premises whatsoever to
enforce the terms of this Order.

[221] Sometimes Mr. M called Ms. F about the medication and told her that if she didn’t send
it, he would call the police for itsdelivery. Mr. M wasn't asked what other options might exist to
obtain the medicine. Ms. F wasfailing to meet her obligation to deliver the medicine. Given the
parents conflict, it was wise for him not to go to collect the medicine. Mr. M said that calling
the police avoided Ms. F's complaints that he was harassing her. When asked how C would
react to the police’s presence, Mr. M answered that he explained to C that his medicine was very
important and the police’s help was needed. He said he would thank the police for their help and
try to make the situation a positive one where C could see the police were helping.
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[222] Ms. F admitted that Mr. M took time off work to attend C's medical appointments and he
attended appointments even when their cohabitation ended. They disagree about the extent to
which Mr. M prepared family meals: Ms. F said that this task was shared equally.

[223] Ms. W saysthat C'sweight is age appropriate. The Access Facilitators' Reports indicate
C has a healthy appetite and eats a wide range of foods. Cisactive when at play. Between Ms.
W and Mr. M, Mr. M has been far more attentive to C's physical health than Ms. W.

C’semotional health

[224] Inthe summer of 2010, C began counseling with Sara Lamb, aclinical therapist. | was
provided with four reports from Ms. Lamb, the most recent of which is dated November 14,
2011. Intotal, C met with Ms. Lamb twenty-one or twenty-two times, including those visits
which pre-dated the Agency’s application.

[225] Initidly, Ms. Lamb reported that C. would avoid talking about his family, the past and
conflict between his parents. Astime passed, C came to be less anxious in meetings with Ms.
Lamb and expressed the opinion that the main differencein living with Ms. W was the fact there
were no more fights between his parents. Ms. W told Ms. Lamb that C and B arein “fairly
frequent conflict” and said they were “ pre-occupied with violent games”.

[226] In her March 24, 2011 report Ms. Lamb said that C was comfortable at Ms. W’s home
and happy not to hear his parents' fighting, though he “alude[d] to the fact that peoplein his
family ‘say mean things about each other’.” While C seemed to enjoy therapy and wanted it to
continue, he hadn’t devel oped much comfort with expressing emotion to Ms. Lamb. Ms. Lamb
suggested bringing a “trusted adult” into counselling as a means to fostering greater confidence
and opennesson C.’s part. Asaresult, Ms. W became involved in the counselling session,

though sheis one of the parties involved in the conflict among the adults.

[227] Ms. Lamb’sfinal report was dated November 14, 2011. Init, she reported that C said his
stresswas “at the floor” and that no one was saying anything bad about anyone else. C stated
that hisfather and Mss. W “don’t even know each other” and Ms. Lamb described thisas an
obvious untruth which suggested this was an uncomfortable topic for C. She said that
“obviousdly” C was exposed to some degree of adult information and is aware of tension in adult
relationships. In terms of ongoing therapy, Ms. Lamb said there was not much progressin C's
emotional or family discussion. | specifically asked Ms. Lamb if C had a need for ongoing
counseling and was told that in the current situation it was hard to imagine that ongoing
counseling would be helpful.

C’seducation

[228] C completed grade primary in a French immersion program in June 2010. Over the
course of this school year (2009 — 2010), the cumulative record indicates C missed almost twenty
percent of the school year. When the child protection application was begun, C was starting
grade one and having difficulty in the French immersion program. According to aletter from the
school principal and the guidance counsellor, C was “not meeting many of the outcomes for the
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French language, reading, and writing criteria.” C wasn’t speaking French in class, except to ask
to go to the washroom. C’steacher said that C wasn’t progressing as he should be. By the end
of 2010, C was transferred to an English program in a school located near his grandmother’s
home.

[229] Mr. M and Ms. W don't live in the same school district. When C was enrolled in the
French immersion program, he was at a school in Mr. M’ sdistrict. Mr. M saysthat this school
has an English program. When C |eft the French immersion program, he was moved from this
school to aschool in Ms. W’s school district.

[230] | have not been given school records showing C's progress for the remainder of grade
one (the 2010-2011 school year) or the current school year. The Agency’s case recordings note
Ms. F reporting that C earned mostly As and Bs on his May 2011 report card and Ms. W says
that since leaving French immersion, C no longer struggles and enjoys going to school.

[231] Access Facilitators Reports record Mr. M assisting C with homework and reading.
There' s also reference to his one-on-one engagement with C in educational play. | don’t have
similar evidence with regard to Ms. W’ sinvolvement in C's learning.

[232] Materialsfrom C’s school, Sara Lamb, the social workers and case aides indicate no
concern that C is anything but a child consistent with his chronological age. C demonstrates no
developmental delays.

Cand B
[233] C and B are half-siblings: they share only amother. B isfour years older than C.

[234] Ms. W reported to Sara Lamb that the children are in “fairly frequent conflict” and “ pre-
occupied with violent games’ in December 2010.

[235] Theinformation | have about B indicates that some of his difficulties are quite
significant. He began counselling with Sara Lamb following areport that he was thinking about
suicide. B expressed a need to protect his mother from her boyfriends and recognized that
“anger isanissue for him”, according to Sara Lamb. Her most recent report of November 14,
2011 described B as one “proneto anxiety”. She has coached him in how to handle “his
overwhelming feelings of anger and frustration.” The Agency’s support was sought for B’'s
participation in a program at the IWK Health Care Centre, “Y oung Men's Work: Breaking Cycle
of Domestic Violence group”. Insufficient enrolment meant this program was cancelled. There
was an indication that B has difficulties at school and, at one time, there was discussion about
having B participate in a psycho-educational assessment.

[236] | reviewed SaraLamb’sreports at paragraphs 224 to 227. C's circumstances palein
comparisonto B’s.

[237] Access reports described that the children can berivals for their mother’ s attention. They
bicker, sulk and whine about losing at games and being disciplined and it appears that Ms. F has
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difficulty managing this. Mr. M isless often required to correct C's behaviour than Ms. F. The
Access Facilitator Reports indicate that Mr. M is more effective in directing C' s behaviour.

[238] I've mentioned that C isreported to have improved marks since leaving the French
immersion program. C’s academic success has been a sore point between the children because B
isnot similarly accomplished.

Ms. W’splan

[239] Ms. W proposes that C would be in her custody on the sametermsas B. The order
relating to B requires Ms. W to discuss all major issues with Ms. F before making decisions. Ms.
F isto have access with B at dates and times which were not specified. This accessis supervised
by Ms. W or a person agreeable to Ms. F and Ms. W. After six months of supervised access, if
Ms. F and Ms. W agreed, access may be unsupervised. Notice of any changeto Ms. F's
supervision must be given to the Minister, which must receive notice of any intention to vary the
order.

[240] Withregard to Mr. M, Ms. W proposes that his access would be supervised by his mother
or some other third person acceptable to Mr. M and Ms. W. Mr. M’s mother would provide all
transportation for access. Ms. W would discuss all major decisions with Mr. M before making
decisions. Mr. M’stime with C would match the time they currently have: one and one-half
hours together on Tuesday evening, two hours together on Friday evening and three hours
together on Sunday every week. Ms. W asksthat Mr. M not have access with C every Sunday,
so that she, B and C may have one weekend together each month.

[241] Ms. W asksthat, like the order relating to B, if either parent appliesto vary the
requirement for supervised access, the Minister of Community Services must be notified.

In Mr. M’s case, she asks that he, additionally, be required to compl ete anger management
counseling, drug testing and an addictions assessment referral before he be allowed to apply to
vary the supervision requirement.

[242] Ms. W asksthat both parents be ordered to abstain from the use of drugs or alcohol for
twenty-four hours prior to and during their time with C. (This prohibition isn’t contained in the
order relating to Ms. F' s contact with B.) She asksthat all be ordered not to speak negatively
about the other or to allow third partiesto do so in C's presence. She proposes that each parent
could have direct access to information from third parties about C.

[243] Ms. F supports her mother’s plan.

[244] Ms. W filed abrief affidavit in support of her application. Some of the evidence | have
of her home comes from those involved in the Children and Family Services Act application.
Ms. W’s home is shared with her husband and B. Much of C’s contact with his mother occurred
in this home and there has been nothing to suggest her home is inadequate.
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[245] Whilewith Ms. W, there have been various arrangements for C's childcare before and
after school. On occasion, C has gone to work with Ms. W when there has been no child carein
place. It seemsthis hasjust been for asingle day at atime.

[246] In the child protection application there were concerns about C being exposed to
discussions between Ms. W and Ms. F about adult matters. Mr. M argues that these concerns
haven't disappeared. Clara Coward, who provided individual counseling and parent education to
Ms. F testified that when her work with Ms. F ended in July 2011 (because Ms. Coward was
moving to new employment), Ms. F and her mother were still exposing C to adult discussions.

[247] Mr. M saysthat this concern remains. | agree that Ms. W doesn’t seem to appreciate
when sheis exposing C to discussions that belong between the grown ups. For example, in the
past, C took part in “ Treasure Seekers’. In January of this year, this activity resumed and was
scheduled for an evening when C was having access with Mr. M. When C expressed an interest
in attending , rather than providing C with a non-specific response, Ms. W says shetold C that
she would check with Mr. M’s social worker to seeif Mr. M would change his access schedule
so that C could attend.

Mr.M’splan

[248] Mr. M wantsto have C in his custody and opposes Ms. W’s application for custody. He
proposes that Ms. F would have access with C, but that her access would be supervised by
someone other than Ms. W.

[249] Mr. M had supervised access with C in the home he shares with hismother. Like Ms.
W'’ s home, there has been nothing to suggest his home is inadequate. Mr. M will modify his
work hours so he will not need to work out of town, on evenings or weekends. His mother is
available to provide child care for C.

[250] C'dbetheonly child in this home, eliminating the tension between C and B.

Financial provision for C

[251] | have no application for child maintenance. Following the children’s placement with
Ms. W and her husband, they assumed financial responsibility for the children. They received
some assi stance from the Department of Community Servicesin paying for daycare and summer
camps.

[252] Mr. M was unemployed until thefall of 2011. Since becoming employed, Mr. M paid for

C’sparticipation in his school’ s milk program for one term. He has given C money to make
purchases at the school book fair. This assistance wasn't requested and came voluntarily.

Relationship among Ms. W, Ms. Fand Mr. M

[253] None of the parties disputed C’'slove for all the others. Each acknowledged the need for
C to maintain arelationship with the others.



[254] There was conflict in the relationship between Ms. F and Mr. M. Currently, the parents
have little contact with each other. I’ve described how Mr. M retreats from situations that put
him into contact with Ms. F, by leaving Ms. Lamb’s office, having access exchanges with Ms. W
instead of Ms. F and leaving abus if she was on it, for example. Ms. Lamb says, in her final
report, that C told her his“stressis‘at the floor” and that no onein hisfamily is saying anything
bad about anyone else”.

[255] While there were honeymoon periods when Mr. M and Ms. F reconciled, it seemsthere
were no honeymoons in the relationship between Mr. M and Ms. W. When heand Ms. F
reconciled in 2007, Ms. W’ s displeasure at this was such that she took back the furniture she'd
allowed Ms. F to use to furnish her apartment. Mr. M responded by making clear that Ms. W
and her husband were not welcome in the couple’ s home and they were not to come to the
coupl€e' s apartment. When B’ s birthday came, Ms. W and her husband came to the couple’s
apartment with a gift for B. Thisoverture wasn't accepted. Mr. M wouldn’t let themin, he
asked them to leave and, when Mr. W placed hisfoot in the apartment so that Mr. M couldn’t
close the door, Mr. M called the police. I'm asked to view this as a situation where Mr. M
sacrificed B’ sinterest in receiving a birthday gift. | agree thisis one way to view the situation
and it'saview that’s correct.

[256] | think it's equally correct that Ms. W and her husband chose to ignore what they were
told about not being welcome. They decided that they could disregard it if they brought a
birthday present for B. It seemsthey either chose to put B in the middle of the adults’ dispute or
they were oblivious to doing this. There was no evidence that Ms. W made any efforts to ensure
that B received his gift in some other way, by asking that B come to her apartment to collect it,
by asking her daughter to come collect it for B. Neither Ms. W nor Mr. M can claim the moral
high ground in thisincident, but | have greater concern about Ms. W for provoking it.

[257] Mr. W saysthat Ms. W interfered with the parents by telling B that he could leave his
parents and live with her. Ms. W admits to this, saying that she told B this to give him hope.

[258] The September 2010 incident at the coffee shop where Mr. M was angry with Ms. W is
more recent. Ms. W’s statement that she followed Mr. M to the coffee shop door after he berated
her is curious. Ms. W testified that she wants things to be stress-free. This contrasts with her
following Mr. M to the door (and with Mr. M’ s evidence that she then gestured obscenely at him
as he and C drove away — which she said she didn’t remember). In dealings between Mr. M and
Ms. W, Mr. M seems more aware of what provokes conflict and, as aresult, has a better ability
to attempt to avoid conflict. Ms. W seems unaware when she is acting provocatively.

[259] All the parties can do better, and it’sin C’ sinterest that they do so, in reducing conflict.
For my part, | must acknowledge their current conflict as afactor to be addressed in determining
the custodial arrangement that best serves C' s welfare.

Conclusion regarding Maintenance and Custody Act application

[260] C' swelfareismy paramount consideration. | return to Justice Mclntyre' s comments at
paragraph 27 of the Court’ sreasonsin King v. Low, [1985] 1 SCR 87:
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It must be the aim of the Court, when resolving disputes between
rival claimants for the custody of a child, to choose the course which
will best providefor the healthy growth, development and
education of the child so that he will be equipped to facethe
problemsof lifeasamatureadult. Parental claims must not be
lightly set aside, and they are entitled to serious consideration in
reaching any conclusion. Whereit is clear that the welfare of the
child requiresit, however, they must be set aside. [emphasis added]

[261] Reviewing the evidence, | conclude that Mr. M has been more attentive to C's emotional
and physical health and his education than Ms. W. Neither home has been described to me as
being physically inadequate. At Mr. M’s home, his grandmother is available to care for C while
Mr. M works. At Ms. W’s home, there would be some reliance on child care services.

[262] While the relationship between Mr. M and Ms. W hasn’t been coloured by the same
conflict that existed in the relationship between Ms. F and Mr. M, the relationship between C's
father and grandmother hasn’t been conflict-free. Thereisn't afoundation of trust and respect
between them.

[263] In Baker-Warren v. Denault, 2009 NSSC 59 and C.M. v. R.P., 2010 NSSC 330, Justice
Forgeron considers parallel parenting orders as an option where neither sole custody nor co-
operative parenting meets the child' s best interests. Here, | believe that co-operative parenting
isn’t possible for Mr. M and Ms. W, but sole custody could isolate one from important aspects of
C'slife. Justice Forgeron described parallel parenting at paragraph 26 of her reasonsin Baker -
Warren v. Denault, 2009 NSSC 59:

A parallel parenting regime permits each parent to be primarily
responsible for the care of the child and routine decision-making
during the period of time when the child is with him/her.
Significant decision-making can either be allocated between
parents, or entrusted to one parent. Parallel parenting ensures that
both parents play an active and fruitful role in the life of their child
while removing sources of conflict through a structured and
comprehensive parenting plan.

This quotation refersto “both parents’. In the context of this case, the “ parents” are Mr. M and
Ms. W.

Information

[264] Mr. M, Ms. Fand Ms. W shall each be entitled to request information directly from those
who provide care or services to C and to receive information directly from them. None shall
require the permission of the others to obtain thisinformation. This entitlement shall be reflected
in a separate order under the Maintenance and Custody Act which each may provide to those
from whom they seek information. A separate order dealing solely with thisissue will provide
some degree of privacy.
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[265] Interms of those from whom Mr. M, Ms. F and Ms. W may seek information directly
about C, when | refer to those who provide care or servicesto C, | include doctors, dentists,
daycare workers, camp leaders and teachers within this group. Depending on C’s circumstances,
there may be others.

[266] Mr. M and Ms. W shall maintain an information notebook. Each shall keep the other
informed of important matters relating to C's health, education and general welfare. This
information will be relayed in writing in a shared information notebook. Ms. W will purchase
the first notebook and make the first entry. When thisbook isfull, Mr. M will purchase the
replacement notebook and make the first entry init. They shall continue to alternate the
purchase of notebooks, keeping track of the purchaser by virtue of the first entry.

[267] The information notebook shall be placed in C's bag whenever he travels from one home
to another. All information in the notebook will be focused on C and written in arespectful tone.
The information which should be relayed in this notebook is, for example, if C' svisited the
doctor or dentist and what happened at this appointment, any outstanding homework C has, any
issuesrelated to C' s use of his puffers or nasal spray. Thisis not the only information which
may be relayed in the notebook: Mr. M and Ms. W are free to exchange as much information as
they choose. They must, however, share information that is important for C's well-being.

[268] Cisnot to be used to relay messages between the parties. C may initiate telephone
contact with Ms. F, Mr. M and Ms. W when he chooses, subject to reasonable household rules
about bedtimes. Withdrawing C’ s entitlement to make these phone calls may not be used to
discipline C.

Decision-making

[269] Ms. W has suggested that she will discuss decisions with both parents, but this suggestion
seems optimistic in light of their conflictual history. In recognizing this history and fashioning a
decision which tries to minimize conflict, | am not abandoning hope that all the adults will
remember C's comment to Sara Lamb: his stressis at the floor when people are not saying bad
things about each other. In terms of routine decision-making relating to C, while C iswith Mr.

M or Ms. W, he or she will be primarily responsible for C's care and routine decision-making.
For Ms. W, routine decision-making will include deciding the terms of Ms. F' s access with C.

[270] Mr. M and Ms. W are each responsible for any child care arrangements that C requires
while Ciswith him or her.

[271] There are some custodial decisionswhich | can easily see arising: decisions relating to
where C attends school, health care and participation in extra-curricular activities. With regard
to where C attends school, the order outlining the terms of C’s residence and decision-making
shall be provided to the Halifax Regional School Board by either Mr. M or Ms. W, with a
request that the Board determine the school C should attend. If the Halifax Regional School
Board rules permit C to remain in his current school, he will do so. If the Halifax Regiona
School Board rules require that he must move to another school, C will move to the appropriate
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school. Other educationa decisions shall be made on the basis of the recommendations of C's
teachers.

[272] Idedlly, if Cisto change schools, the School Board will not require C to do so during this
school year. However, if the School Board does require that, then it must happen.

[273] All parties are entitled to attend parent teacher meetings and events such as school
concerts and recitals.

[274] Interms of health-care, C has afamily physician who shall remain C’'sdoctor. C's
current dentist shall remain hisdentist. C hasalso seen Dr. LeBlanc, an ENT specialist. Unless
and until C'sfamily physician determines C should be referred to adifferent ENT specidist, Dr.
LeBlanc shall continueto treat C. Where Mr. M, Ms. F and Ms. W are not unanimous in how
C’shedth isto betreated, the treating physician (whether his general physician or a specialist)
shall determine what will happen.

[275] All partieswill have accessto C's health card number. Unlike his medication, C's health
card need not travel with C.

[276] If thereisamedical emergency, the party having care of C shall make whatever decisions
are required to respond to the emergency and shall notify each of the other parties as soon as
practicable about the nature of the emergency and the emergency treatment.

[277] When C travels from one home to another, he must have any medication he istaking
(including puffers) with him. The adult who fails to ensure the medication is with C shall be
responsible for its delivery. Where medication is prescribed, the party who was with C when it
was prescribed shall be responsible for purchasing the medication.

[278] Ms. W and Mr. M are each entitled to take C to the doctor as she or hethinksis
necessary. If Cistaken to the doctor, the adult who takes C shall notify the other by way of a
written notice in the information notebook.

[279] C hasfew extra-curricular activities. The schedule he will have for spending time with

Mr. M and Ms. W is such that each may select activities for C during his or her time with C

during the school year. During the summer months, they may select activities for C that occur

during their own time with him, but they should appreciate that, unless they agree, C will not be

ableto take part in activities which carry over into the other’ s time.

[280] The party who enrolls C in an activity shall be responsible for the associated costs.
C’sresidential arrangements

Re-location and mobility

[281] Mr. M, Ms. W and Ms. F shall not remove C from Nova Scotia without a court order
authorizing this or the written authorization of each other. This authorization must be signed,
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dated and witnessed. The only exception is where C requires emergency medical treatment
outside Nova Scotia. If such an emergency occurs, the person who takes C from Nova Scotia
shall provide the other parties with written confirmation of the emergency and the necessity of
medical treatment outside Nova Scotia as soon as practicable.

[282] No one shall move C’ sresidence from the Halifax Regional Municipality without the
other parties’ written authorization (which shall be dated, signed and witnessed) or the court’s
authorization. All should understand that if the location of C’s residence is changed — possibly
even if it is changed within the Halifax Regional Municipality — C's schedule may be changed.

General governing terms

[283] Ms. Fand Mr. M shall abstain from the use of non-prescribed drugs and a cohol and the
abuse of prescribed drugs for twenty-four hours prior to and during their time with C. Ms. F has
completed addictions counselling and random urine drug testing. Mr. M has not and, while
there’ s evidence that he uses non-prescription drugs (marijuana) and alcohol, there has been no
evidence that he has used non-prescription drugs or abused alcohol or prescription drugs while
he was caring for C.

[284] No one shal smokein C's presence or permit C to be in the presence of anyonewho is
smoking.

[285] None of the parties shall speak negatively about the others or alow third partiesto do so
in C' s presence. Each party will speak respectfully of the other parties and C’s extended family
membersto C. If Cisin the presence of someone who is speaking disrespectfully of the other
parties or C's extended family, C shall be immediately removed.

Ms. F’'ssupervision

[286] All parties agree that Ms. F's contact with C should be supervised. Mr. M wants her
access supervised by Agency personnel. The Agency does not involve itself in private custody
matters. Agency involvement isnot an option nor, in my view, isit necessary. Ms. W’s
supervision is adequate to protect C. If Ms. W is not available, she and Ms. F may agree on
another supervisor. All the other terms agreed to by Ms. W, Ms. F and the Minister shall be
incorporated into the order unless inconsistent with my decision, where my decision shall
prevail.

[287] | order that C have no contact whatsoever with Ms. F's partner (or former partner, asthe
case may be), W.F.

Mr. M’ssupervision

[288] Until the Agency placed the children with Ms. W, C enjoyed very generous access with
Mr. M on the basis of both parents’ consent. Based on the orders provided by Ms. W, Mr. M’s
contact with C was not supervised. Events of the past eighteen months do not persuade me that |
should order C’s contact with Mr. M to be supervised. | am aware that Mr. M and his mother
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share a home and are co-tenants on their current year-long lease. For the foreseeable future this
means that Mr. M’ s time with C involves the “ soft” supervision of living with his mother.

Transfers

[289] Many of C'stransfers have been scheduled so that C can be picked up from or returned to
his school. Thiswill limit contact between Ms. W and Mr. M. Where transfers cannot occur at
his school, C’ s transfers shall occur in a public place. In the past, the family has used a coffee
shop and they may wish to return to thisoption. If Cisstarting avisit with Mr. M, Ms. W shall
take C to the transfer location where C will be met by Mr. M’s mother. If Cis starting avisit
with Ms. W, Mr. M’ s mother shall take C to the transfer location to be met by Ms. W. If either
Mr. M or Ms. F attends the transfer (which | do not recommend, but do not prohibit) he or she
will remain outside and not engage in any conversation with the other.

Transition

[290] The schedule I’ m providing outlines the time C will spend with Mr. M and Ms. W during
the school year and at Easter. Asthisdecision isbeing prepared, there are afew monthsleft in
the school year and the Easter weekend isjust ahead of us. The Easter schedule | am ordering in
paragraph 296 will begin in 2013.

[291] To transition C from his current schedule to the one | am ordering for the school year, |
order that C will visit with his father on Tuesday, April 3, from 6 p.m. until 7:30 p.m. On
Thursday, April 5, C will be with his father from after school until 4 p.m. on Saturday, April 7.
The school year schedule, which I’ ve outlined in paragraphs 293 to 297, will begin Thursday,
April 12. The parties should understand that this will happen even though the court order based
on my decision will not be formalized by this time.

Summer schedule

[292] Starting on the Friday evening following the last day of school, C shall begin to alternate
his time between Mr. M’s home and Ms. W’s on aweekly basis, every Friday evening at 5:00
p.m. Thisweekly alternation shall continue until the Thursday afternoon following the first day
of school in September when the school year schedule will begin. In even-numbered years, the
first week of the summer schedule shall be with Mr. M. In odd-numbered years, the first week
of the summer schedule shall be with Ms. W.

School year schedule

[293] Commencing on the Thursday afternoon following the first day of school in September,
the school year schedule will start. During the school year, from September until the end of
June, C shall be with Mr. M on every weekend from Thursday after school until Monday
morning when C is returned to school, except for the last weekend of the month, when C shall be
with Ms. W. The exception to this pattern will bein May, when C shall spend the last weekend
of the month with Mr. M and the weekend containing Mother’s Day with Ms. W. The school
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year schedule will also be suspended or modified as | outline in paragraphs 294 to 297. If
Monday is aschool holiday, C shall be returned to Ms. W by 9:00 am.

Christmas schedule

[294] The school year schedule shall be suspended during the period from December 24 to
December 27 annually. Commencing this year and continuing in even-numbered years, C shall
be with Mr. M on December 24 from 6:00 p.m. until 8:30 p.m. and on December 26 from 10:00
am. until December 27 at 10:00 am. So, in even-numbered years, C will be with Ms. W from
8:30 p.m. on December 24 until 10:00 a.m. on December 26. 1n 2013 and in odd-numbered
years, C shall be with Mr. M from noon on December 24 until noon on December 26. At all
other times from noon on December 24 until 10:00 am. on December 27 in odd-numbered years,
C shall bewith Ms. W. The family shall return to the school year schedule at 10:00 am. on
December 27 each year.

March break schedule

[295] C’sschool year schedule will be modified only dightly during the March Break: during
this week, C shall be with Mr. M from Wednesday (during the March Break) at 5 p.m. until
being returned to school on Monday.

Easter schedule

[296] The school year schedule shall be suspended during the days comprising the Easter
weekend: from Thursday after school until Tuesday morning when school resumes. Mr. M and
Ms. W will aternate spending Easter with C annually. Starting in 2014 and continuing in even-
numbered years, C shall be with Ms. W from after school on Thursday until he returns to school
on Tuesday morning following the holiday weekend. In odd-numbered years beginning in 2013,
C shall spend thistime with Mr. M.

Parents' birthdays
[297] Each parent isentitled to be with C on hisor her birthday. If the scheduleis such that the
parent is aready with C, that resolves theissue. If not, then the parent will be with C from 9
am. until 7:30 p.m. on the parent’ s birthday, subject to the parent’s own availability and C's
school schedule: C may not miss school.

Other

[298] If there are any occasions when all three parties agree to alter this schedule, they may do
so. Otherwise, the schedule shall not be changed.

Review

[299] In my effort to provide for acomprehensive parallel parenting arrangement | do not
flatter myself that I’ ve identified and addressed all the issues. | order that the parties return for a
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thirty minute review in August, 2012. | will direct the Scheduling office to contact each party or
its counsel to arrange this appearance when | will hear from the parties about the parenting
arrangement |’ ve ordered and I’ll determine whether a further hearing isrequired. | remain
seised of Ms. W’ s application for this review and any hearing arising from it.

Conclusion

[300] I concludethat itisin the best interests of C that | dismissthe Minister’s application for
permanent care and custody of C. Ms. Webb shall prepare this order for review by the parties to
the Minister’ s application, and issuance.

[301] | order that Ms. W, Ms. Fand Mr. M all attend the court’ s Parent Information Program.

[302] Mr. Campbell shall prepare a discrete order permitting each party to access information
about C directly from third parties as | outlined in paragraphs 264 and 265 for review by all
parties to Ms. W’s Maintenance and Custody Act application.

[303] Mr. Campbell shall prepare the parallel parenting order for review by all parties. The
Minister of Community Servicesis only concerned with those aspects of it that relate to Ms. F.

[304] Interms of reviewing the orders, a party reviewing an order has ten days from the date
the order is provided to it to comment on the form of the order. If the drafter (Ms. Webb or Mr.
Campbell) hears no complaints with regard to the form of the order within ten days from the date
the order is provided, then she or he may submit the order to me for my review. Mr. M must
provide Mr. Campbell with an address where Mr. Campbell can have a courier deliver the draft
ordersto Mr. M. Alternately, Mr. M must make arrangements to collect the order from Mr.
Campbell. If Mr. Campbell failed to note Mr. M’ s telephone number, he may obtain it from the
court.

Elizabeth Jollimore, J.S.C. (F.D.)

Halifax, Nova Scotia



