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Subject: Civil Law: Civil Procedure Rule 88 - Abuse of Process

Summary: The Plaintiff and the Defendant, Sullivan, were involved in a motor vehicle
accident in December of 2000.  The issues of liability and damages were
severed.  A 25 day trial on liability was concluded in January of 2011.  The
Defendant, Sullivan, was found to be 80% liable and the Plaintiff was found
to be 20% liable for the collision.  Since May of 2011, the Plaintiff has
refused to participate further in the proceeding.   The Defendants brought
a motion to dismiss the Plaintiff’s claim for damages based on the doctrine
of abuse of process.

Issue: Should the Plaintiff’s claim for damages be dismissed in these
circumstances?

Result: The Court found that the Plaintiff’s continued refusal to participate in the
proceeding constitutes an abuse of process.  In light of the extreme nature
of the relief that was being sought (a dismissal of the damage claim) and
in light of the fact that the Plaintiff has a valid claim, the Plaintiff should be
given one final opportunity to re-engage in the process.  A case
management conference was scheduled for February 5 , 2013.  If theth
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Plaintiff fails to appear at that time, her claim for damages will be
dismissed.
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