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Criminal Law, Section 11(b) and 24(1) of the Charter, Delay,
Gap period

John Buckley was originally charged with the second-degree
murder of his mother on March 13, 2012. The Crown
withdrew that charge on December 18, 2012.

In 2015-2016, the police conducted a Mr. Big operation
during which Mr. Buckley confessed to the murder of his
mother. Mr. Buckley was arrested and provided a cautioned
statement on April 8, 2016. On that same day, he was charged
with the first-degree murder of his mother.

This decision deals with a s. 11(b) Charter application made
by the defence. Defence counsel says that the time for




calculating the delay in this case runs from the laying of the
initial second-degree murder charge on March 13, 2012,
includes the gap period between the charge being withdrawn
on December 18, 2012 and the first-degree murder charge
being laid on April 8, 2016, through to the scheduled
completion of the trial on February 23, 2018.

Issues: (1) Can the gap period between the withdrawal of the
second-degree murder charge and the laying of the first-
degree murder charge be used in calculating delay?

(2) How much delay is attributable to the defence?

Result: The gap period between the withdrawal of the second-degree
murder charge and the laying of the first-degree murder
charge cannot be used in calculating the overall delay that
occurred in this case.

Once defence delay is subtracted from the total delay, this
case is in compliance with the 30-month guideline established
by the Supreme Court of Canada in R. v. Jordan.

Mr. Buckley’s s. 11(b) Charter right has not been violated.
His application for a s. 24(1) Charter stay of proceedings due
to delay is dismissed.
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