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The Honourable Justice Peter P. Rosinski
September 4 and 5, 2013, in Halifax, Nova Scotia

Pleadings in support of declaratory relief in Aboriginal treaty
right context - CPR 38.07(5) were subject to a claim of
summary judgment on pleadings - CPR 13.03

In Marshall No.1, [1999] 3 SCR 456 and Marshall No.2,
[1999] 3 SCR 533 the Supreme Court confirmed a treaty right
to a moderate livelihood fishing in favour of the Applicant
Aboriginal persons. The Court did not, however, deal with the
questions of whether the existing regulatory limitations thereon
accommodated or infringed the treaty right, and whether
Canada could justify any infringements, because Canada did
not argue or place evidence before the trial court to support
such arguments.

The Applicants therefore now seek a declaration that would in
effect attempt to answer those questions left unanswered in
Marshall. Canada made a motion to strike out the pleadings
contained in a Notice of Application in Court as being “clearly
unsustainable” under CPR 13.03.

Are the pleadings “clearly unsustainable” as presently drafted?

Pleadings are “clearly unsustainable” under CPR 13.03 as they
do not plead sufficient material facts, and rest on legal premises
not in accord with the present state of the law. Nevertheless,
the pleadings will not be struck if the Applicants file an
Amended Notice of Application, as they requested, within

30 days.
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