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Subject:  Certificates of Lis Pendens - procedure under s. 58 of the Land
Registration Act.

Summary: The plaintiffs commenced alegal action disputing the defendant’ stitle
to aparcel of land. They seek an order from the court setting aside the defendant’s
deed, pleading grounds of mental incapacity of their father as grantor, undue
influence, fraud or mistake. If successful in their action, title to the property in
guestion would become vested in them under the Will of their late father. Once the
action was commenced, the plaintiffs requested the prothonotary to sign a Certificate
of Lis Pendens for recording under s. 58 of the Land Registration Act. They were
advised to make application to the court, on notice to the defendant, for an order
authorizing the prothonotary to sign such a certificate.



| ssues:

(1) What are the procedural requirementsto be followed in obtaining a Certificate of
Lis Pendens ?

(2) Are the plaintiffs entitled to have a Certificate of Lis Pendens signed by the
prothonotary in the present application?

Summary: Under the court’ s interpretation of s. 58 of the L and Registration Act,
it is not necessary for a plaintiff to make application to the court for an order
authorizing the prothonotary to sign a Certificate of Lis Pendens. Once the
prothonotary reviewsthe Statement of Claim, andissatisfied that it call sinto question
sometitle or interest in a specified parcel of land, the prothonotary has the authority
to sign a Certificate of Lis Pendens under s. 58(3) of the Act. Inthose unusual cases
where the Statement of Claim does not clearly call into question title to a specified
parcel of land, the prothonotary hasthe discretion to refer the request for a Certificate
of LisPendensto ajudgefor directions, in similar fashion asaprothonotary may refer
any order to ajudge for directions under Civil Procedure Rule 51.09(2).

Because of the way the present application came before the court, the court
determined that the Statement of Claim in this proceeding clearly callsinto question
the title to the lands in dispute and that the plaintiffs were entitled to a Certificate of
Lis Pendens signed by the prothonotary. It was then open to the defendant to bring a
further application to havethe Certificate of Lis Pendensdischarged under s. 58(2)(b)
of the Act.
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