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By the Court:

[1]

[2]

The plaintiffs have brought an Interlocutory Application dated the 28" of
August, 2006 for an Order for Declaratory Relief pursuant to s. 16(2) of the
Proceedings Against the Crown Act, R.S.C. 360 and Civil Procedure Rules
37.10 and 41A.08 and pursuant to the doctrine of equitable estoppel for an
Order that the Defendant, the Attorney General of Nova Scotia (AGNS) is
bound by the terms of the settlement agreement that was made with counsel
for the plaintiffs with respect to its liability for the claims of the “non-
dependant claimants’ within the meaning of the Workers Compensation
Act, R.S.N.S. 1989.

And Take Notice that in support of this Application will be read the affidavit
of W. Dale Dunlop atrue copy of which has been previoudly filed, the
Supplementary affidavit of Dale Dunlop hereto attached and such other

material as counsel may advise. . .

The AGNS has responded with their own Interlocutory Notice (Application
Inter Partes) by which they seek an Order to Set Aside the Affidavit of Dale
Dunlop filed in support of the plaintiff’s application, together with an

Application to convert the plaintiff’s Interlocutory Application into an
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Originating Notice (Action). It isthe application of the Defendant AGNS

which is the subject of this decision.

BACKGROUND:

[3]

[4]

This application was heard on November 21, 2006. Some background is

appropriate for the purpose of context.

Several actions were commenced in 1993 by members of the families of the
miners who were killed in the Westray mine disaster. Those actions
involved allegations against the owners and operators of the mine as well as
the Province of Nova Scotia. Itisthe AGNS on whose behalf these present
applications are brought. During the years between 1993 and the present,
various developments took place including a preliminary determination with
respect to the entitlement of “dependant” relatives of the miners under the
Workers Compensation Act; and whether the Workers Compensation
legidlation barred further actions against the Province of Nova Scotia. It has

been determined that those of the plaintiffs who were dependants under the
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Workers Compensation legislation cannot in law make a further claim

against the province.

During or about December of 1998 W. Dale Dunlop became engaged as one
of two principal lawyers acting for the plaintiffs. His affidavit which isthe
subject matter of one of the two present applications sets out the history of
his involvement from that time forward. Mr. Dunlop’s affidavit makesit
clear that a number of meetings took place with politicians and with lawyers
acting for the province as aresult of which it was agreed by the parties that
the position of the province with respect to itsimmunity to any claim by the
“dependants” should be tested in court. After the hearing of that matter and
adecision adverse to the plaintiffs, that question went to the Court of Appeal
where the decision of the trial judge was essentially confirmed. Leaveto
appeal to the Supreme Court of Canada was denied. Thereafter, counsel for
the plaintiffs sought to advance the claim of “non dependants’ under the
provisions of the Fatal Injuries Act. The clam isonein negligence, one
important aspect of which isthe failure of government authorities to inspect

and monitor safety in the mine asis required under various regulations.
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These discussions culminated with a meeting between Mr. Dunlop acting on

behalf of the plaintiffsand Mr. Michael Baker, then the Minister of Justice.

It isthe position of Mr. Dunlop as reflected in his affidavit that the various
discussions between counsdl for the plaintiffs and the province as
represented by solicitorsin the Department of Justice and ultimately the
Minister “came to an agreement”; that the province accepted the proposition
that the latter is liable in damages to those plaintiffs who are not barred from
taking action by operation of the Workers Compensation Act. The plaintiffs
say that the only thing remaining to be litigated is the extent of the damages

to be awarded.

The present preliminary applications are before the court because counsel for

the province denies that any such agreement was ever made.

|SSUES:
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A twelve page, seventy nine paragraph affidavit of W. Dale Dunlop is put

forward by the plaintiffs as evidence that the alleged agreement was reached.

On a subsequent day presently scheduled for December 13" and 14", the

court is asked to determine that question. The affidavit of Mr. Dunlop is

expected to serve as an important, if not essential element in establishing the

facts around that agreement.

On the present application and preliminary to considering whether or not an

agreement was concluded, the province seeks answers to the following

I SSUEes:

and

1.That the Originating Notice (Application Inter Partes) should be set
aside in whole or in part, on the grounds that, pursuant to Rule 9.02 of
the Civil Procedure Rules, the proceeding commenced by application
Is not one in which the principal question at issueisor islikely to bea
guestion of law , that substantial dispute of fact isinevitable, and
hence the proceeding cannot be commenced or continued as an
APPLICATION;

2. That the entire affidavit, or that certain paragraphs of the affidavit
of W. Dale Dunlop should be struck out, pursuant to Rules 14.04,
14.25(1), 38.02 and 38.11, on the basis that the impugned statements
do not meet the requirements for an affidavit.
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|SSUE ONE - | agree with the position of the Defendant that the question

hereis primarily one of fact. That fact being “was an agreement reached” ?
In order to establish that there was an agreement in fact, it will be necessary
for the plaintiffs to satisfy the usual onus required in civil cases. The
plaintiff must establish who are the parties to the agreement, the authority of
the negotiating parties to reach that agreement, and the terms of the
agreement. It will be necessary to establish who said what to whom and
when, and to produce any written notes or documents relating to the
agreement. Evidence with respect to whether either or both of the parties
acted upon it may berelevant. Having concluded that the question at issueis
going to be one of fact and fact finding, then, in the normal course it would

be proceeded with by way of “action” and not by way of “application”?

[12] Therelevant Ruleis CPR 9.02:

A proceeding . . .

(@) in which the sole or principle question at issueis or islikely to be,
aquestion of law, or one of construction of an enactment, will,
contract or other document;

(b) in which thereis unlikely to be any substantial dispute of fact . . .
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shall be commenced by filing an Originating Notice (Application Inter
Partes) . ..

CPR 9.04 on the other hand, says:
Every other proceeding, which is not within the provisions of rules

9.02 or 9.03, shall be commenced by filing an Originating Notice
(Action) . ...

The Crown’s position in light of the rules and in the context of requiring the
court to assess credibility and reach conclusions as to facts is very strong.
The position is put in the following terms:
“It isthe Crown’ s position that the proceeding commenced by the
Plaintiffs cannot properly be heard as an application, in chambers; the
nature of the claim made or declarations sought, and the issues arising,

are the proper subject matter of atrial before the court, upon proper
pleadings and pre-trial procedures, as are necessary.”

Proceedings in this court are to be commenced in accordance with the Civil
Procedure Rules. However, Civil Procedure Rule 1.03 sets forth what |
think to be the governing and underlying principle of the rules of court. It
says “the object of these rulesisto secure the just, speedy and inexpensive

determination of every proceeding.”
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[15] Asnoted earlier, this proceeding began in 1993. Over the intervening years
athick court file has been generated indicating that there have been a
number of interim or interlocutory proceedings for one purpose or another.
One of those intervening proceedings was that relating to the Workers
Compensation legidlation and its effect on the rights of the plaintiffs. That
application was initiated under the provisions of Rule 25 and related
primarily to a matter of law. However, the authority of the court as
contemplated under that rule is not restricted to matters of law. Rule 25.01
provides:

25.01(1) The Court may on the application of any party or on its own
motion at any time prior to atrial or hearing:

(a) determine any relevant question or issue of law or fact or
both;

(b) determine any question as to the admissibility of any
evidence. ..

Rule 37.9 discusses the evidence which may be received in an

“Application”:

(1) Evidence on ahearing may be given,

(@) by an affidavit or statutory declaration made pursuant to
Rule 38;



[16]

[17]

Page: 11

(b) by astatement of facts agreed upon in writing by all the
parties;

( ¢) with leave of the court, by any witnessin person;

(d) by any evidence obtained on discovery and admissible
under the applicable rule.

This present dispute between the partiesis simply asto whether certain facts
are admitted or whether they are not admitted. Whether or not there was an
agreement is primarily a matter of fact. If it isdetermined asresult of this
interlocutory proceeding, then it isafact which will not require adjudication
at trial. Whether the plaintiffs are able to establish an agreement or not, the
plaintiffswill be able to continue their action. A determination of that
guestion by way of this preliminary application will assist in identifying

which issues are | eft to be dealt with at trial.

The facts surrounding whether or not there is an agreement | presume to be
in pretty short compass. Thereisthe affidavit of Mr. Dunlop. There are
affidavitsin response. Two days have been set aside for the hearing which
ought to permit adequate cross examination of the affiants, the admission of

evidence with respect to that particular facet of the matter. If either of the
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parties feel that some further interrogatories or discovery isnecessary in
order to deal with thisissue then that would have to be considered. From my
review of the more recent materials in the file and the representations of
counsel, | am persuaded that it would be fair and equitable to both parties
and in the interests of a*“just, speedy and inexpensive determination” of the
proceeding that the plaintiff’ s application be permitted to proceed as

scheduled so that the question of agreement or otherwise may be determined.

ISSUE TWO - is put by the defence in the following terms:
Whether the entire affidavit, or the paragraphs of the affidavit of
Dale Dunlop as enunciated infra should be struck out, pursuant to

Rules 14.04, 14.25(1), 38.02 and 38.11, on the basis that the
impugned statements do not meet the requirements for an affidavit.

| have carefully reviewed the affidavit in question, as well as some of the
reported cases to which | have been referred. | am satisfied that many of the
objections raised on behalf of the AGNS are correct. Indeed, Mr. Wagner
representing the plaintiffs on the hearing of this matter conceded some of the
points which had been made. Asis so often the case with alengthy affidavit
this one contains argument, representation, hearsay and opinion all of which

are of course improperly included. While the affidavit does serve and has
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served to provide context and background for Mr. Dunlop’s involvement in
the proceeding and to paint a picture of the history of the litigation, much of
the content is improperly included by affidavit and cannot be admitted in

evidence.

Some argument was made on behalf of the plaintiffs that this application to
strike out portions of the affidavit has not been made in atimely manner. It
Is correct that the affidavit was sworn in May of 2005 and has presumably
been in the hands of the AGNS for many months. The court documents
seem to suggest that no further action was taken on the matter however, by
the plaintiffs until August 28™ of this year, since which time the file appears
to have taken on new life. In any event, the application to strike was filed on
November 8" so that the plaintiff’s counsel should have adequate time to
adjust to the challenge before their application is heard beginning December

13",

The application to strike might have been made at the time of the December

hearing. Such timing would have made it ever so much more difficult for
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the plaintiffsto respond. Itisfairer to all partiesto have thisissue

determined now and in advance of the plaintiff’s application.

[22] Rule38.02(1) directs:

1. Anaffidavit used on an application may contain statements asto
the belief of the deponent with the sources and grounds thereof.

2. Unless the court otherwise orders an affidavit used on atrial shall

contain only such facts as the deponent is able of his own knowledge
to prove.

Rule 38.11:

1. The court may order any matter that is scandalous, irrelevant or
otherwise oppressive to be struck out of an affidavit.

[23] Asindicated above, a number of paragraphs contained in Mr. Dunlop’s
affidavit are appropriately attacked on the basis that they represent hearsay,
opinion, argument or are irrelevant to the issue to be decided. Theissueto
be decided, as | understand, iswhether or not an agreement was
concluded between the plaintiffs or their counsel and the province with
respect to liability. That isto say, did the province or those with authority to

bind the province agree that the non-dependant plaintiffs have an
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enforceable right against the province for compensation arising from the
mining disaster. Itisin that specific context that | consider the relevance of

the representations set forth in Mr. Dunlop’s affidavit.

Paragraphs 2, 3, 4, 5, 6, 7, 8, 9, and 10 will be struck.

In this portion of his affidavit Mr. Dunlop speaks to the timing of and reason
for hisinvolvement as alawyer on thisfile. The paragraphs contain hearsay,
second hand opinion and some internal contradiction, but primarily they are

irrelevant to the issue of an “agreement”.

The defendant objects to portions of paragraph 11 as being argumentative,
opinion and speculation. My own view is that those portions are irrelevant,
opinion and conclusory. With the exception of the final sentence, paragraph
11 is struck.

Paragraphs 12 through paragraph 16 are also struck. Each of these
paragraphs was objected to by the defence for the reasons specified in Mr.
Gores pre-hearing brief. | find paragraph 12 to be irrelevant and intended to

embarrass. Paragraph 13 isirrelevant and addresses a matter of law.
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Paragraph 14 irrelevant and opinion or conclusion or argumentative. Indeed
the paragraph contains the words “it was my opinion”. Paragraph 15is
irrelevant. The expression of “hope” speaks to speculation and it speaksto
claims by persons who are no longer party to this action. Paragraph 16is

opinion and irrelevant.

Paragraph 17 isirrelevant except for the following words: “In July of 1999

Michael Baker was appointed Justice Minister”.

Except for the first sentence of Paragraph 18 that paragraph is struck. It
attaches someone else’ s affidavit which is clearly hearsay. Moreover, the
attached affidavit includes opinion. | think the terms scandal ous and
vexatious apply. The remaining portion of paragraph 18 which will remain
says “On August 30, 1999 | wrote to the Honourable Michael Baker,
Minister of Justice requesting a meeting to discuss the future of the

litigation.”

Paragraph 19 is struck. It contains opinion and relates to an issue of law, as

well as expressing Mr. Dunlop’ s own opinion.
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[31] The AGNS has not objected to the contents of paragraphs 20 through 26. |

[32]

[33]

would nonethel ess strike paragraphs 20, 21, 22, 23, 24 and 25 as being
irrelevant to the present application. Paragraph 20 also suffers from having
argument incorporated by way of reference to an exhibit and paragraph 24
incorporates Mr. Dunlop’ s own interpretation or representation as to what he

had written to a solicitor then acting for the defence.

| take no exception to the contents of paragraph 26.

The defence objects to paragraph 27 on the basis that a meeting held
between representatives of the plaintiffs and the defendant was held on a
“without prejudice” basis. Since the issue is whether the negotiations
between the parties resulted in an agreement or not, | find “without
prejudice”’ to be not an appropriate basis for objection. | understand the law
Is clear that if there is an agreement “without prejudice’ negotiations are no
longer privileged. In assessing whether or not an agreement was reached the

same rule must apply.
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[34] While paragraph 27 does contain some opinion and conclusion, | think no
real contest arises from the content of that paragraph and it does serve as

useful background.

[35] Paragraph 28 isstruck. It represents the state of mind of the affiant with

respect to the state of mind of another lawyer.

[36] Paragraph 29 isnot markedly exceptional. While it contains a conclusion
about what parties agreed it serves to establish auseful timelinein the

litigation story.

[37] Paragraph 30 isobjectionable and is struck. Againitisconclusory and in
addition relates to another aspect of the litigation and not this question of

“agreement”.

[38] Paragraphs 31, 32, and 33 have not attracted objection and are simply

factual.
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Paragraph 34 is struck as representing a conclusion about the state of mind

of another.

Paragraphs 35 through 41 are struck asirrelevant. These paragraphs relate
to atime period during which Mr. Dunlop was offering his legal opinion to
the Minister of Justice with respect to the Workers Compensation Board
application and his view of alegal opinion which the Department had
obtained with respect to the effect of Nova Scotia' s Workers Compensation

Statute.

Paragraph 42 is unexceptional and is permitted to stand. Paragraphs 43
through 52 have not attracted an objection from the AGNS and are not

struck.

Paragraphs 53 through 56 are irrelevant as they deal with the application
regarding Workers Compensation and the status of the decision in that

matter. They are struck.
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[43] Paragraph 57 contains opinion. After striking the inappropriate portion, that
paragraph will read:
“The appeal of the above captioned matter was heard on December
11", 2001 at which time the panel reserved its decision. The written
decision was released on January 16", 2002. While the appeal was

dismissed, Justice Davidson’s dismissal of the entire action was
reversed.”

[44] No objection has been taken to paragraphs 58 through 62.

[45] The defence seeksto strike a portion of paragraph 63 on the basisthat it is
speculative and not a statement of fact based on information and belief.
While the sentence drawing the objection isa* conclusion” or “opinion” it
nonetheless is a reasonabl e interpretation of the letter to which it is attached.
As such, | think that sentence to be unobjectionable. | do however find the
second last sentence to be objectionable as opinion and hearsay. “Aslong as
matters were proceeding we were willing to allow the province to withhold
filing its defence” appears to represent a position taken by Mr. Wagner
which would be hearsay. Effectively it relates to a matter of strategy in the
conduct of the case asfar as the joint counsel were concerned which is not

appropriate for inclusion in an affidavit in the current circumstances.
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Paragraph 64 through 68 are unexceptional.

The defence objects to much of paragraph 69 on the basisthat it relatesto a
meeting between Mr. Dunlop and Minister Baker which was “without
prejudice’. For the reasons earlier stated | do not accept that the assertions
with respect to that meeting should be excluded on that basis. However, | do
find it very troubling to have the content of this paragraph represented as
“fact”. Thewording isobjectionable in that it represents opinions and
conclusions of Mr. Dunlop in representing his arguments to the Minister.
One fact asserted “the agreement that had been made” appearsto meto bein
direct contradiction of the facts related by the affiant at paragraph 27.
Portions of this paragraph will be struck, leaving paragraph 69 to be as
follows:
“ After about an hour matters were concluded with respect to
discussions on the institutional abuse compensation claim. Mr.
Johnson excused himself and the Minister of Justice and | were left
alonein the board room. | was somewhat surprised asin my
experience the Minister of Justice usually always had someone with
him during these types of meetings. | noted that the Workers
Compensation issue appeared to be resolved in the province' s favour
and that the only outstanding issue was the claims of the non-

dependants.. . . | advised the Minister that | thought the non-
dependants would be receptive to putting a settlement proposal
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forward that was reasonable . . . the Minister agreed that it would be
appropriate for Mr. Wagner and | to take instructions from our
remaining clientsin an attempt to present one figure to the province
for settlement. At no point during the meeting did the Minister
indicate that the province was contesting the right on the non-
dependants to seek compensation as parties to the law suit.”

An objection is made to paragraphs 70, 71 and 72 which serve only to
introduce exhibits and explain adelay in pursuing the matter. Nothing
relevant to the present application is to be found in these paragraphs and

they are struck.

Paragraph 73 is not objected but is struck. Itisfirst and foremost irrelevant
and the exhibit attached thereto scandal ous and vexatious. Likewise, |
would strike paragraph 74 and 75 as being argument and opinions or

conclusions on the part of the affiant.

The remaining paragraphs | find to be unobjectionable. The defence has
objected to paragraphs 78 and 79 on the basis that they represent argument.
The objection made | find to be largely counter-argument. To some extent
they areirrelevant and conclusory but they are useful in setting forth the

position of the plaintiffs and why the present application has been made.
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[51] The plaintiffs may proceed with their application as scheduled for December
13. The Affidavit of Mr. Dunlop in so far asit is approved above will be

admissible in evidence in that application.

Haliburton J.



