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Negligence of contractor delivering contaminated soil to residential
development: Sale of Goods Act: Nuisance

Whebby contracted to excavate and remove soil from one development
siteand sold the material to Boehner for usein landscaping residential
development. Materials delivered by Whebby, stock piled and later
distributed by Boehner. Material subsequently proved to be
contaminated and requested to be removed and delivered to landfill
under DOE supervision.
Contractsexisted between Garden Crest & Whebby

Whebby & Boehner

Boehner & United/Greater Homes
Contracts creating duties, duties breached by Garden Crest/Whebby &
Boehner. United failed to mitigate problem to limit itsloss.
Garden Crest failed in duty to advise Whebby of contamination.
Whebby failed to monitor quality of material which they knew was
required to be“clean”.
Boehner failed to monitor “clean” fill and proceeded to landscape
development with material obviously unfit for intended purpose.
United, having discovered unsuitability, failed to halt
delivery/landscaping with the material.
United incurred expense of $500,188 in remediation.
All parties contributing in various measureto the loss suffered.

Whether contractor liablein negligenceto third party for supply of
contaminated material.

Whether sales of goods act protectionsaretriggered in circumstances.
Whether supply of contaminated material givesriseto action in
nuisance.

Judgment for United/Boehner against Garden Crest $36,002 and
Whebby $221,510
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