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[1] Thisisan appeal from adecision of a Small Claims Court Adjudicator dated

November 22, 2002.
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The Appellant is the owner of abuilding which was damaged by fire. The
Claimant / Respondent was hired to effect repairs. There is no dispute about
the quality of the work done.

The Insurer issued a cheque for the invoiced amount less HST payable to
both the Claimant and Appellant. The Appellant refused to endorse the
cheque. The Appellant took the position that it did not hire the Claimant.
The Appellant says that the Claimant was hired by the Respondent Insurer
and therefore the Insurer should pay the Claimant.

The Appellant appears to be standing on a question of principle. Asa
practical matter, the Appellant would not have been out any money. Asan
HST registrant, the Appellant was eligible to receive an Input Tax Credit for
any HST paid to the Claimant. The Insurer offered to pay the Appellant the
full amount including HST in return for an indemnity agreement. In other
words, the Appellant would have to remit the Input Tax Credit to the Insurer
when it was ultimately received. The Appellant would not agree.
Unfortunately the Learned adjudicator (adjudicator) did not make afinding
of who had hired the Claimant contractor. He appears to have been
sidetracked by the HST question. Whoever hired the Claimant has to pay

him the invoiced amount plus HST. Whether one party or the other can get
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reimbursed for the HST it pays to the Claimant isirrelevant. Industry
practiceislikewiseirrelevant. Thisisabasic question of contract.

Here the Claimant is suing the Appellant. To be successful the Claimant
must prove on a balance of probabilities that it was the Appellant who hired
him. | am remitting the matter to the Small Claims Court to have that issue
determined by a different adjudicator. The appeal is allowed.

Order accordingly.



