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SUMMARY: As part of the 1995 National Marine Policy, it was the intention to
end Transport Canada’s ownership and operation of
regional/local ports by virtue of a Port Divestiture Program.
Maritime Harbours Society was incorporated as a non-profit
society and the management of the Digby port was transferred to
it October 21st, 1999.  Transport Canada commences this action
seeking a series of remedies as against MHS as being in relation
to the contracts between Transport Canada and MHS and in
particular, their contribution and operating agreement of October
21st, 1999.

MHS filed a defence to the action raising the Commercial
Arbitration Act and the agreed contractual alternate dispute
mechanism of arbitration.  MHS applies for a stay of the Transport
Canada action and it is opposed on the basis that MHS must
establish the three prerequisites, namely, 

(1) that MHS must show that a party to an Arbitration Agreement
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has commenced legal proceedings against another party to the
Agreement;

(2) the legal proceedings must be in respect of a matter agreed to
be submitted to arbitration; and 

(3) the application must be brought timely.

The first prerequisite is admitted and a finding that the pleadings
and evidence before the court in this application clearly meet the
second prerequisite and finally, even if the time prerequisite is to
be strictly interpreted, such was met by MHS and the court
considered interpretation preferable was to look at the intent and
purpose of the contract and legislation.  Transport Canada
insisted upon the alternate dispute resolution mechanism being
in all of their contracts.  When parties choose an alternate dispute
mechanism, such as arbitration, it is because they recognize such
is being more suited, less demanding of resources and expenses
and likely to produce a result in a far more timely fashion than
resorting to litigation.  The prerequisites being met, Transport
Canada and MHS are to be held to their contractual bargain and
a stay ordered.  Action against Defendant, Marineserve.MG Inc.,
who is not a party to the Arbitration Agreement can continue.
MHS misinterpreted its authority in relation to first step of
Arbitration Agreement and therefore denied costs even though
successful on the application.
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