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DECISION

[1] The case involvesthe question of whetheravendor made a misrepresentation whichinduce d the
purchaserto acquire real property.

[2] I note at the outsetthat Mr. Colin Fraser, who at that time was associated with my law office,
represented the purchasers in respect of the closing when they acquired the property. | raised this
guestion with Mr. Mercer and Mr. Matthew Fraser, both of whom unequivocally agreed for me to
adjudicate this dispute and stated they were waiving any potential conflict and both were satisfied of
my impartiality, both actual and perceived.

[3] Exhibit1, whichisthe agreement of purchase and sale and amendments and sche dules as well as the
property disclosure statement, was entered by consent. Exhibit 2, which was the deed conveyingthe
real property from the defendant to the claimants was admitted by consent as Exhibit 2.

[4] The crucial portions of Exhibit 1are clause 3 of schedule Awhich relatesto waterand septic. The
clause whichis of concern in this matter reads as follows:

“The agreementissubjecttothe Buyer, atthe Buyer’s expense conducting testing on the sewer,
septicor well systems that the buyer deems necessary such as visual/video inspections, flow



testing, dye testingetc., on orbefore Feb 25/15. The resultsshall be deemed satisfactory unless
the Sellerorthe Seller’'s agentis notified in writing on orbefore the Feb25/15. If notice to the
contrary isreceived, either party shall be at liberty to terminate this Agreement and the deposit
shall be returned to the Buyer.”

[5] Also of relevance inthe Exhibit 1is section 4 of the property disclosure statement, which poses the
qguestions:

"have any repairsorupgrades been carried out to the systemin the last five years (or since you
have ownedthe property forlessthan five years)." Answer: no

"isthere a septicsystem certificate available." Answer: no

"are you aware of any problems with the plumbing system?" The handwritten responseis
"smallerthan normal septicpump more frequently." (The writing was quite small and wason a
somewhat unclear photocopy. Upon myinquiry the parties agreed that this was the correct
wording of the handwritten note.)

[6] | found all of the witnesses to be credible. | have not found it necessary to make any credibility
finding for oragainstany of the witnesses. | found thatthey were all sincerely and diligently attempting
to tell the truth, albeit naturally from their perspective, but | found no problems of recollection or
understandingand | perceived no attempt to mislead the court from any of them. Neitherdo | find any
substantial contradictionsin theirevidence. Itappears to me that in large measure the facts upon which
| mustdecide this matter are essentially common ground between the parties.

NATHAN OWEN

[7] Nathan Owen testified that he livesin Ontario, and works asa commercial cleaner. He had his sister
search for properties as she knew the kind of recreational property thatthe claimants wanted. His sister
had taken a video of the property and sentit to him. His sister had looked at the house but hisfirst
attendance at the property wasin March of 2015. The Agreement was dated February 10, 2015 and a
minoramendmenton February 16, 2015. The closing of the transaction was to take place on April 21,
2015 and he was at the property fortwo days at thattime. On that occasion he used the taps and the
toilets without problems.

[8] The claimants did engage a home inspector but Mr. Owen does not recall any reference in the report
to septicsystem. He says there was a lot of snow on the ground when the inspection wasdone and he
cannot say whetherthe inspector was qualified to examine the septicsystem orif he did so.

[9] Mr. Owen was cross-examined as to clause 3 on schedule A, quoted above. He admitted that he had
not sentany notice to the contrary, nor had he done any testing of the septicsystem priorto closing. He
admitted that he had had the opportunity toinspect orto seek an extension of the date forsuch
inspection.



[10] Mr. Owen also acknowledged that he was aware that the disclosure statement had indicated the
smallerthan normal tank. He said he didn't know much about septicsystems but since the sellerhad
lived there yearround and he intended seasonal use, it seemed reasonableto him that there would not
be a problem.

[11] Mr. Owen had a conversation with his realtor Ms. MacDonald at the time of signingthe agreement.
Ms. MacDonald reported to him that she had talked to Kyle Boudreau (the defendant’s real estate agent)
and based onthat information he did not perceive that there would be any problems and he decided

not to conduct any furthertests or examinations of the septicsystem.

[12] On May 23 and 24 2015, Mr. Owen and his partner Ms. Kenny attended at the property. Atthat
time, after Mis. Kenny flushed the toilet, Mr. Owen’s sister noticed "grey stuff* and bubblingin the area
of the septicsystem. He then called his agent Ms. Diane MacDonald. He also called Robicheau’s
Pumpingwho pumped the tank on May 28. He says that by May 29 the tank was full again.

[13] The claimantengaged David A. Trefry Excavating Ltd. to repairthe system, which was done inJuly
of 2015. Exhibit 4 consisted of photos of the septicsystem on May 29th as it appeared afterbeing dug
up. | findthe photographs do show some grey material, but| am unable to determine its source.

[14] Exhibit 3, testified to by Mr. Owen, was the invoice of Mr. Trefry’s company in the amount of
$13,690.75

KIMBERLY KENNY

[15] Kimberly Kenny testified that she did not have a lot to do with the dealings with respecttothe
purchase and had not really turned her mind to the provisions of the agreement of purchase and sale. |
do notfind thisto be detrimental to her case as she had a young child with herand was visibly very near
herdue date foranotherchild when she testified in August. Itis not surprising that she wouldrely on
herpartner to attend to the details of the purchase butshe did acknowledge that they had had an
opportunity toobtaininspections.

DIANE MACDONALD

[16] Diane MacDonald is a real estate agent conducting businessin and around Yarmouth County. She
saysthat the property was viewed on orabout February 7, 2015 from her notes. She says that she did
not see a septictank. She statesthat she did speaktothe seller'sagent Kyle Boudreau, who also
happenstobe the defendant’s son. Ms. MacDonald specifically questioned Kyle Boudreau about the
septictank and the oil tank. Ms. MacDonald says that Kyle Boudreau told herthat the defendanthad
ownedthe property since 2009, the septictank had only been pumped three timesinthe lastsix years
(as a precaution), that he wasa former plumberand assured herthere were no problems with the septic
system. Ms. MacDonald said that it iscommonin her professiontorely onthe word of otheragents. As
there were no "red flags" she was not concerned. Ms. MacDonald said that in February of 2015, she had
the impression that, since someone was livingthere and itappeared to be a well-maintained property



with the water beingin use yearround, septicproblems were not anticipated. She also stated thatit was
avery unusual to do a flow testand she had only seenitdone once in her 23 yearsin the profession.

[17] She acknowledged that the clauses fromthe property disclosure statement were read to the
Claimants. She acknowledged that there was no discussion of extending the testing time. In cross
examination she was challenged as to whethertestingwould have been appropriate. She stated "it was
not a question," "itwas nota perceivedissue." and "there was nored flag". She said she did not
consideritunusual fora small tank to be pumpedthree timesinsixyears. She did acknowledge that the
buyer certainly had ample opportunity to test. She also stated that she had neverseen aseller
voluntarily pump the septicsystem priorto closing. The first she heard of any problems was on May 28,

2015 whenshe received acall from Mr. Owen.
WILLIAM THURSTON

[18] William Thurston is a professional engineer who has been employed inthe publichealth sector. He
holds a Master’s degree in environmental health and has been engaged in this type of work for 33 years.
However, the court was notasked to qualify him asan expertand he did not testy as such. His evidence
was that he was consulted by the contractor Mr. Trefry as to how to properly design areplacement
system. He stated when he examined the site, there was in fact sewage lyingaround on the ground but
the site had been opened by the contractor, at thattime. He noted that upon excavation, you would
likely see sewage or smell odor. He thought that the old septicsystem could sustain afamily but
potentially would have problems. He was concerned about the closeness to the lake of the existing
systemand expressed thatit was likely that you would have problems with that sy stem at some point.
He acknowledged that the photos showing damage to the tank and showing the sewage onthe ground
could have occurred during the excavation.

KATHLEEN JOYCE BOUDREAU

[19] The defendant testified that she had bought the propertyin question in October of 2009. She says
that she was told at that time that the septictank was smallerthan normal and would need to be
pumpedevery 1.5to 2 years. She says that she did pumpitout justbefore it was sold. She says that she
pumped the tank just prior to closing as a courtesy. She says that she was not at the property muchin
March, as by March 25 she was completely moved out. She said she tried to make everything
immaculate when she moved out.

[20] The defendant acknowledges that she was the author of the responses to the property disclosure
statementand she was the one who wrote the note "smallerthan normal septicpump more
frequently."

[21] She says that she did not hide anything and that during her ownership, she had no smells, no
bubbling and no problems. Accordingto her, everythingworked as it should. She says she lived there
normally and used the sink, showerand toiletin the normal manner. She had nothingreally to do with
the maintenance of the septicsystem as that was all done by her husband. She says nothing of concern
about the septicsystem was raised priorto closing or any othertime. She says that by April 20 there was



no snow on the ground; the ground was possibly frozen but examinations could have taken place. She
saysshe disclosed what she knew about the septicsystem and neverrefused any inspections. She
testified that she did not, and did notintend, to mislead anyone.

SUBMISSIONS

[22] Mr. Fraserasserts that Mrs. Boudreau's obligationis asubjective one, inthatsheisonlyrequiredto
disclose what she knows to the best of her knowledge. He suggests the purchase rdid not conduct
investigations and did not seek an extension of time to perform investigations. On that basis, he argues
that the principle of “buyer beware” applies and his clientis notliable. He says his client was clearly
disclosingthat the system was smallerthan usual. He says Mr. Owen was not diligent. He argues this
was a patent defect which could have been found by diligentinspection on the part of the claimant.
Since the system was not deep it could have easily been examined. Alternatively, if | were to consider
thisto be a latentdefect, there is no evidence thatthe problem existed while his client owned property.
He saysthat Mr. Thurston's evidence does not assist us as the sewage onthe ground could reasonably
have come from the contractor's work. He argues that the claimantis a businessman who should be
quite familiar with deadlines, investigations and promises. He argues that whatever problem was with
the septicsystem could have happened after closing.

[23] Mr. Mercer stressesthat the claimant only saw the property briefly in March and on April 21 and
had no real ability to examinethe property until May 23 and 24th. He urges me to accept the principles
adoptedin Carenv. Hiscock where a well went dry, immediately after closing and aninference that the
problem was pre-existing was made by the Adjudicator. There was no test of the well but the court held

there was a misrepresentation based on the disclosure provided.

[24] Mr. Mercer stresses that Kyle Boudreau said he was a plumberand assured the claimant through
Ms. MacDonald that there were no problems. He submits that thisis highly misleadingand resultstoa
failure todisclose becauseit would give the potential buyer the clearimpression that everythingwasin
good workingorder.

[25] He arguesthat given the conditions on the ground, the septicsystem was not easily examinable and
the problem was not easily discoverable therefore not making it patent defect. He also said suggests the
fact that we are dealing with aburied tank and system that by its nature is not a patent defect. He also
invites me toinferfromthe evidence that the septicsystem must have been defective asit would not
have simply malfunctioned instantly.

[26] At the conclusion of counsel's arguments | posed the question to Mr. Fraser as to whetherthe
claimantwas boundin law by the representations, if any, made by Kyle Boudreau. Mr. Fraser
acknowledged thatasthe defendant's agent, the defendant would indeed be bound by the
representations of heragent.

LAW

[27] The parties have submitted to me various cases decided in this court:



Lewis v Hutchenson 2007 NSSM4
Curran v Grant 2010 NSSM 29
Cranv. Hiscock 2012 NSSM 9
Young v. Clahane 2008 NSSM 16

[28] These casesrely on a number of casesin the Supreme Courtand higherlevels. | have reviewed the
jurisprudence in the decisions of the high-level courts, particularly the key ones cited in the decisions
provided by counsel. | will not cite themindividually. | will however, state what | considerto be the
essential principles which arise fromthe jurisprudence which I must apply to the subject matter of this

case:

1. Thebasic propositionand starting place with respect to the sale of used residential real estateis
the well-known principle of caveat emptor.

2. A propertyconditiondisclosure statementis nota warranty but doesrequire a sellerto
truthfully disclose their knowledge of the state of the premises.

3. Caveatemptoristempered by situations where negligent misrepresentation can be found to
have induced abuyerto enteran agreement.

4. The applicable legal basisforafinding of liability with respect to a negligent misrepresentation is
the fivefold test set out by Justice lacobuchi of the Supreme Court of Canadain Queenv.
Cognos [1993] 1 SCR 87

a duty of care based on the special relationship

o therepresentationinquestionisuntrue, inaccurate or misleading
o therepresentoracted negligentlyin making the misrepresentation
o therepresenteemusthave reliedinareasonable manneronthe negligent

misrepresentation
o thereliance was detrimentalinthe sense that damages resulted

ANAYSIS

[29] | will say at the outset | believethat my task would have been easierif Mr. Trefry had testified. In
sayingthis|am in no way critical of counsel. Counselhave the duty to presentthe cases of theirclients
inthe mannerthey considerthe bestinterest of the client. Counsel always have theirreasons and I have
no place incriticizingthe choices they make. lamrequired to make a decision solely onthe evidence the
parties choose to provide. Having made thatclear, itwould have been helpful to know what Mr. Trefry
found as he excavated the ground to undertake the repair.

[30] I also note that Mr. Kyle Boudreau did not testify. | wish to make it clear to the parties | must
therefore as a matter of law accept Ms. MacDonald's evidence as to what statements Mr. Kyle Boudreau
made. | am required by law to do this as | have found Ms. MacDonald to be a credible witness and itis
the only evidence | have asto what Mr. Kyle Boudreau said.

[31] I agree with Mr. Fraser’s submissions that Mrs. Boudreauisan honestand reliable person. I find
that she did not intentionally misrepresent anything. | believe that she placed inthe property disclosure
statementinformation which wasinfactto the best of herknowledge. |am deliberately not ruling on



the question of what she ought to have known for reasons that will become apparent. Howeverthatis
not the end of the matter.

[32] l alsofind that Mr. Owen and Ms. Kenny did have the opportunity to perform suchinspections as
they chose. | findthat on a purely contractual basis thatthey are deemed by clause 3 of schedule Ato
the agreement (Exhibit 1), by virtue of not communicatingtothe sellerorseller'sagentin writing, to
have accepted pursuant to the contract, the acceptability of the septicsystem. However, | do not think
that is the end of the matter either because there is one more aspect of misrepresentation that must be
considered.

[33] As will be seenfrom the analysis that | will embark upon shortly, | have not found it necessary to
examine the question of whetherthe defect was patentor latent, norhave | found it necessary to
determine precisely when the septicsystem malfunctioned and make a decision with respect tothe
inference that the malfunction must have existed priorto the agreementand closingas Mr. Mercer
urges me to make. | therefore make nofinding on that point.

[34] What is problematicforthe Defendant in this case are the representations made by Mr. Kyle
Boudreau. | hold that he is the agent of the sellerand the selleris bound by, and must accept the
consequences of the representations made by him. Indeed Mr. Fraser quite fairly conceded this point. |
find that Mr. Kyle Boudreau did represent that he had the knowledge to make aninformed and
intelligent assessment of the septicsystem by stating that he was a former plumber. I find that Mr. Kyle
Boudreau did say that the septicsystem was functional and working properly. | find that Mr. Kyle
Boudreau did state that the septicsystem was only pumped about three times during the ownership of
the defendant. | am satisfied thatany reasonable buyer would take from his representations that further
consideration of the fitness of the septicsystem was not necessary and that was the reason that no
further examinations were made by the Buyers.

[35] I must apply the Queenv. Cognos principlesto Kyle Boudreau’s representations:

1. a duty of care based on the special relationship
o Ifindthatthe relationship between an agentrepresentingthe selleronthe one part and
a buyeror buyer’s agent, on the other part to be a relationship of the nature which
qualifiesitasa special relationship forthe purposes of the test.

2. the representationin questionis untrue, inaccurate or misleading
o |findthatKyle Boudreau’s representations wereat the very least, misleading,
inaccurate on a balance of probabilities and probably untrue.

3. the representoracted negligently in making the misrepresentation
o IfindthatKyle Boudreauwas negligentin makingthe representations because he either
knew themto create a false impression inthe mind of the potential buyerorhe did not
adequately consider his duty of care to ensure that what he was saying was not



misleading. Since | don't have his evidence | am unable to make an assessment of what
he actually did or did not know. Suffice to say he either knew or ought to have known
that his statements were likely toinduce abuyerto waive the requirement of the test.

4, the representee must have relied in areasonable manneronthe negligent

misrepresentation

o | haveno hesitationinfinding that the claimantdidinfactrely on Mr. Kyle Boudreau's
representations. It was clear that Ms. MacDonald was asking him questions aboutthe
septicsystem forthe purpose of ascertaining what, if any, testing may be required. | find
that the claimant’s reliance on Mr. Kyle Boudreau's representations was reasonable. The
claimantwould have known that Mr. Kyle Boudreau was a real estate agentwhois
bound by certain ethical obligations. In this case, the claimant would have also known
that Mr. Kyle Boudreau was the son, or at least a relative of, the sellerandwould beina
special position to have actual knowledge about this particular property. Therefore, the
claimant’s reliance on this representation is entirely reasonable under the
circumstances.

5. the reliance was detrimentalin the sense that damages resulted

o Thisis where the analysisis somewhat more difficult. Had the representation notbeen
made, we cannot be 100% sure that the claimant would have proceededtodoa testor
further examinations. However, | have concluded that he did waive hisright to further
examinations on the basis of this representation, thus depriving him of the rights that he
might have otherwise exercised. Itis clearthat thisdid resultinloss. | believeitisa
reasonable inference fromthe evidence that if these assurances had notbeen given by
Mr. Kyle Boudreau, Ms. MacDonald would have encouraged furtherinvestigations. Itis
always hard and somewhat dangerfoughtterritory to getinto what would have
happened but | have concluded on a balance of probabilities that atleast some further
investigation would have been made. Had that been done we would not be here
because the parties would have had better knowledge of the true situation. That may
have resultedinthe transaction not proceeding orit may have resulted ina reduced
purchase price or some otheroutcome. Nevertheless | thinkit can be fairly said the
Claimant has lost something of an economicnature by relying on these representations.
| therefore find that damages did result from relying on those representations.

[36] Then| come to the problem of what damages were suffered. | wish to make it clear to the parties
that the fundamental principle of our law is that damages are to be compensatory. What this meansis
that damages are intended to fully compensate the injured party but no more. An injured party can only
getwhat theylost. They cannotimprove their position by litigation.

[37] The claimant had an oldersepticsystem with asmall tank with the potential of the need toreplace
it at some pointdue toits age, size of the tank and proximity to the lake. They now have anew modern



septicsystem which fully complies with all applicable environmental standards and will have an
operable lifeconsiderably longer than the older system.

[38] AdjudicatorSloan wasfaced with a similarprobleminrespect of a wellinthe case of Cran v.
Hiscock cited above. In that case the adjudicator reduced the claimants claim by one third for
bettermentas a result of havinga betterwell. As he points out, deductions of this nature for betterment
do have an arbitrary character to them; howeverl considerthat| would notbe correct inlaw if | did not
make an assessment of bettermentand reduce the damages accordingly.

[39] Thisindeedis notan easy part of thisdecision. Again, it would have been helpful to have had Mr.
Trefry’s evidence. | expect he would have been able to tell me the condition of the older system, the
nature of the new system and the expected life of each of the systems. This would have givenme a
much betterbasis to determine what was appropriate as betterment. | repeat that | am notcritical of
the parties or counsel inthisregard, but| want the parties to understand that it reduces my ability to be
precise. Nevertheless | am obligated to determinean allowance for betterment with what | have before
me as best| can.

[40] Fairnessisthe touchstone of all decisions which must be made with some degre e of arbitrariness or
discretion. The evidence does not give me much guidance so | regret| cannot give the parties as solid an
analysis of an appropriate figure as | might have wished. There is an old maxim of equity, which says that
inthe absence of other principles, equality is equity. This also accords with my sense of what the relative
values of the old and new septicsystems are likely to be. | therefore award the claimant one half of the
cost of the new septicsystem. The cost was $13,690.75. | award the sum of $6,845.38 to the claimant.

[41] I am aware thatto some it may appearthat | have simply “splitthe difference”. | have reviewed my
reasoning with thatin mind but have concluded that the decisionis, to the best of my ability, one based
on principle and reasoningand the result just happensto come out that way.

[42] Mr. Mercer did not provide me with evidence of the cost of service. Since the parties have each had
partial success| exercise my discretion and award one half of the filingfee in the amount of $99.68. The
Claimantwill have judgment on the total amount of $6,945.06.

ANDREWS. NICKERSON Q.C.
Adjudicator



